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FOREWORD 


When Attorney-General Herbert Brownell, Jr., called the first Attorney-General’s 
Conference on Court Congestion and Delay in 1956, he focused national attention 
on a problem that had been growing year by year since the end of the last war and 
was then approaching crisis proportions. . . 

At the close of the war, the federal courts were abreast of their work, and court 
delay was nowhere a serious problem. New factors then clouded the scene. The 
moral aftermath of the war swelled criminal dockets everywhere. Population 
zoomed. Anchorage, Alaska, a village of a few thousand in the early 1940’s, can 

.now count nearly 100,000 and is still growing. Phoenix, Albuquerque and many 
cities have a similar story to tell’ Business activity of all kinds has expanded on 
an unprecedented scale. 

The judicial machine, organized by Constitutional directives and its manpower 
determined by legislative action, is not quickly adaptable to such changes, and it 
is a tribute to the hard work and devotion of the courts and their staffs that as 
much of the increased load has been absorbed. Today, most American courts 
are operating without delay, and most cases are heard and decided promptly. 
It is only in certain classes of cases, in certain courts, and certain localities that 
delay is a problem. 

Although the number and the percentage of these courts and their cases is 
relatively small, their relative importance is great. The cases most affected— 
automobile accident damage suits—are in most instances a once-in-a-lifetime ex- 
perience for the plaintiffs, with home, savings, and livelihood affected by the out- 
come. At the same time, those cases represent a large part of the business of 
an important segment of the business community—the insurance companies, 

The obvious answer to more work is more judges, and their number has been 
increased, although by no means enough. While awaiting legislative action on 
bills for more judges, professional and community leaders concerned about court 
delays may find other things to do to increase both quantity and quality of the 
present judicial output. 

More efficient calendar practices can avoid needless waste of judges’ time. 
Encouragement of settlements can dispose of many cases without going to trial. 
Pre-trial conferences can shorten trial time. Use of auxiliary judges and quasi- 
judicial personnel can ensure that the judges" time is spent on the hard cases that 
need it most. Statistical reports and assignment systems, under an administrative 
officer, can put idle judges to work relieving the burdens of their overworked 
brethren. Simplification of procedure, modern discovery practices, impartial medi- 
cal testimony—even adoption of a rule of law like comparative negligence—all have 
their place in increasing the productiveness of the courts of justice. 

In the various chapters of this volume, one of a long series of ANNALS volumes 
devoted to various aspects of judicial administration, the background and present 
status of court congestion are reviewed, its causes examined in detail, and experience 
with the outstanding measures that have been invoked against it is described 
and explained. 
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It is the hope of the editor and of the authors who have co-operated to produce 
the volume that it will help its readers to understand the true nature and extent 
of court congestion and that in its chapters may be found the one or more ideas 
needed to correct the situation in each community where the monster of delay 
stands between: "American citizens and their legal rights. 


. _ * . GreNN R. Winters 

Glenn R. Winters, LL.B., Chicago, Illinois, is Executive Director of the American 
Judicature Society and Editor of the Journal of the American Judicature Society. A 
graduate of the University of Michigan Law School, he is a member of the bar-of Mis- 
souri and of Michigan, a member of the American Law Institute, and honorary member 
of various legal organizations, He is a member of the American Bar Association's House 
of Delegates and of various of the Association's committees, including the Special Com- 
mittee on Court Congestion. His published writings include Selection of Judges in New 
York and in Other States (1943), Bar Association Organization and Activities (1954), * 
and other monographs and articles in legal periodicals. ° 


Historical Review | 


By Joun Ecker 


ABSTRACT: The problem of congested dockets and delay of 
justice has been witnessed invariable times in past history. 
. The real and ever present delay in the legal remedies afforded 
the people has permeated the public consciousness and has in- 
stilled an awareness of responsibility among the servants of 
the judiciary. Those ministering justice have instigated legis- 
lation in various states to accelerate the judicial process. Con- 
` cern for the civic effects of delay in our courts and for the legal 
effects on our judicial system has fostered conferences, commit- 
tee studies, and projects on congestion and delay in the admin- 
istration of justice. A determined public, bar, and judiciary 
can implement positive programs and methods enabling the 
judges to grant speedier trials.—Ed. 





John Eckler, A.B., J.D., Columbus, Ohio, is an attorney engaged in the active practice 
of law and a partner of the firm of Bricker, Evatt, Barton, Eckler & Niehof. A gradu- 
ate of Ohio Wesleyan University and the University of Chicago, Mr. Eckler is the 
Chairman of the American Bar Association’s Special Committee on Court Congestion, 
and 1s a past president of the Columbus Ohio Bar Association and past chairman of the 
Board of Bar Examiners for the State of Ohio. He is the President-elect of the Na- 
tional Conference of Bar Examiners and a member of Phi Beta Kappa and Order of 
the Coif. 
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ITH and from the dawn of civili- 

zation, man has sought to estab- 
lish and preserve his individual and 
property rights through systems of rules 
and laws. The early family and tribal 
rules, the Code of Hamurabi, the Jus- 
tinian Code, the modern elaborate sys- 
tems of constitutional; statutory, and 
judge-made law, all impose restraints 


on.the conduct of individual ‘members ` 
of their respective societies in order to, 


secure for such societies, as a whole, 
the opportunity and right of adjusted 
and productive existence. Any.such sys- 
tem, however, enjoins upon society the 
responsibility to assure that its members 
have a just and ready means of resolving 
their differences within such rules of 
conduct. 

All but the most primitive systems of 
conduct provide a judiciary and courts 
as the means of resolving those differ- 
ences. Modified only by the imperfec- 
tions of the humans who have created 
and administered the. courts, they have 
been just means of resolving differences. 
Unfortunately, however, all our courts 
have not been and are not now ready 
means of resolving differences. Fortu- 
nately, the imperative need to solve the 
problem of delay in the administration 
of justice resulting primarily from court 
congestion is engaging the attention of 
an increasing number of the members of 
the bench and bar and responsible 
laymen. i l 


HISTORICAL AND LITERARY REFERENCES 


The phenomenon of lagging justice is 
not the exclusive, though uncomfortable, 


‘possession of our immediate decade.. 


Judge Ulysses S. Schwartz in his 
thoughtful opinion in Gray v. Gray sug- 
gests the temporal nature of the problem 
as evidenced in literature and song: 


The law's' delay in many lands and 
throughout history has been the themé of 
tragedy and comedy. Hamlet summarized 
the seven burdens of man and put the law's 
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delay fifth on his list. If the meter of his 
verse had permitted, he would perhaps have 
put it first. Dickens memorialized it in 
Bleak House, Chekhov, the Russian, and 
Moliere, the Frenchman, have written trage- 
dies based on it. Gilbert and Sullivan have 
satirized it in song.* 


It is not without significance, as Judge 
Schwartz indicates, that in Act III, Scene 
1 in the Tragedy of Hamlet, first pub- 
lished in 1604, Shakespeare has Hamlet, - 
in his “to bé, or not to be” soliloquy, 
give attention to the law’s delay. The 
bad company that law’s delay was keep- 
ing oyer 350 years ago is indicated by’ 
the following from Hamlet's musings: * 


'There's the respect 
That makes calamity of so long life; 
For who would bear the whips and scorns 
of time, 
'Th' oppressor's wrong, the proud man's 
contumely, i 
The pangs of dispriz'd love, the law’s delay, 
The insolence of office, and the spurns 
That patient merit of th’ unworthy takes, 
When he himself might his quietus make 
With a bare bodkin? 


Messrs. Zeisel, Kalven, and Buchholz 
in a definitive analysis of the delay prob- 
lems of the Supreme Court of New York 
County and their relation to the prob- 
lems generally, recently published under 
the title, Delay in the Court,? have 
called attention to further historical and 
literary reference to the problem: 


Goethe, after having received his doctor 
juris degree, practiced law for a while be- 
fore the Reichskammer Court in Wetzlar, 
about which he writes in the twelfth chap- 
ter of his autobiography: 


. An immense mountain of swollen files lay 
there growing every year, since the seventeen 
assessors were not even ‘able to handle the 
current workload. Twenty thousand cases had 
piled up, sixty could be disposed of every year, 


16 Ill. App. 2d 571, 578-579, 128 N.E. 2d 


* 602, 606 (1955). 


?(Boston: Little, Brown and Company, 
1959), pp. XXVII and 313. 
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while twice as many were added. It was not 
unusual for a case to remain on the docket 
for more than a hundred years. One, for in- 
stance, involving the city of Gelnhausen, began 
in 1459 and was in 1734 still waiting for the 
court’s decision. A dispute between the city 
of Nuremberg and the electorate of Branden- 


burg had begun in 1526 and remained for ever . 


undecided when in 1806 the court was dis- 
solved. The piteous state of the court created 
the unique profession of “solicitants” whose sole 
job it was to secure preferments for their cli- 
ents. This custom resulted eventually in the 
jailing of its leading practitioner and in the 
removal of three judges from the court becaüse 
of bribery. 


The effects of this delayed court on Goethe 
weye profound and in the end salutary. It 
made him lose whatever taste he had for 
the law, gave him sufficient leisure (the 
court had 174 holidays annually) to fall 
into desperate love with Charlotte Buff, the 
heroine of Werther, the novel which was to 
catapult him firmly into world fame. 


Foremost MEMBERS OF THE JUDICIARY 


The problem of lagging justice has 
not escaped the attention of this nation’s 
chief judicial officers. Chief Justice Wil- 
liam Howard Taft observed: 


If one were asked in what respect we have 
fallen furthermost short of ideal conditions 
in our government, I think we would be 
justified in answering, in spite of the glaring 
defects of our system of municipal govern- 
ment, that it is our failure to secure expedi- 
tion and thoroughness in the enforcement 
of public and private rights in our court. 


In a recent series of speeches and arti- 
cles, Chief Justice Warren has under- 
lined not only the existence of the delay 
problem but. has delineated its serious 
impact on our system of laws. In 1958 
at the annual meeting of the American 
Bar Association the Chief Justice said: 


. interminable and unjustifiable delays 
in our courts are today compromising the 
basic legal rights of countless thousands of 
Americans and, imperceptibly, corroding 
the very foundations of constitutional gov- 
ernment in the United States. Today, be- 


cause the legal remedies of many of our: 
people can be realized only after they have 
sallowed with the passage of time, they are 
mere formis of justice. And, to the extent 
that this is so, there is created a disrespect 
for law at a time when everyone should be 
continually conscious of the fundamental 
principle that it is primarily the law and 
its adequate enforcement which makes indi- 


vidual liberty possible.* 


PuBLIC AWARENESS OF DELAY 


The extent of the delay problem and 
the urgency of its solution have, as 
might be expected, engaged the attention 
of the public. Articles and editorial 
comment have appeared in The Chris- 
tian Century, Life} This Week Maga- 
zine, The Rotarian,’ Saturday Evening 
Post? Time, Readers Digest)" U. S. 
News and World Report,’ and Coro- 
nei)? Many of our great: daily news- 
papers have evidenced the general pub- 
lic's awareness of and concern over the 
delay problem. Two significant series 
dealing with court congestion have been 
published in the Washington Post and 
Times Herald? and the Cleveland Plain 
Dealerj* and editorial comments have 
recently appeared in the New York 
Times?" and New York Herald Trib- 
une.i5 

As evidence of the fact that court con- 
gestion is not new in the law, Herbert 
Brownell, Jr., then Attorney-General of 
the United States, opening the first At- 


3 See also, Chief Justice Warren, Delay and 
Congesiion in the Federal Courts, 42 (No. 1), 
J. Am. Jup. Soc’y, 6 (June 1958). 

* December 26, 1956 and January 30, 1957, 

5 November 10, 1957, p. 126. 

6 September 1951, p. 2. 

7 July 1953. 

8 November 1951, p. 10. 

9 October 17, 1955. 

10 November 1956. : 

11 December 1954 and October 1955. 

1? September 1956. 

13 November 6, 7, 8 and 9, 1956. 

14 June 17, 18 and 19, 1956. 

15 August 7, 1958. i 

16 August 12, 1958. 
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:torney-General's Conference on Court 
Congestion, turned back the legal clock 
120 years. He reported that David 
. Dudley Field speaking of the New York 
Courts in 1839 had said, “Speedy justice 
is a thing unknown; and any justice, 
without de]ays almost ruinous, is most 
rare.” A half century ago, Roscoe 
© Pound, Dean Emeritus of Harvard Law 


School, then a young lawyer from Ne-- 


braska directed the entire nation’s atten-, 
tion to the difficulties in our judicial 
administration. His 1906 address, “The 
Causes of Popular Dissatisfactions with 
the Administrations of Justice,” deliv- 
ered to the annual meeting of the Ameri- 
can Bar Association has served as a 
guide to judicial reform since that 
date.* Fifty years later, the voice of 
this renowned scholar was again raised 
in the cause of more efficient judicial 
administration when he addréssed the 
Chicago Bar Association. 

It has been suggested that the prob- 
lem of lagging justice is rather like Mark 
Twain’s observation about the weather, 
that is that everybody talks about it, 
but that no one does anything about it. 
This, however, is not the fact. 


PROGRAMS TO SPEED JUSTICE 


The legislature of Massachusetts, 
faced with congested courts, adopted leg- 
islation in 1818 to establish the auditor 
system. This is considered an emer- 
gency .procedure and is not invoked 
when calendars are current. In spite 
of its great age, the auditor system re- 
tains remarkable vitality. Recently, in 
1934 and again in 1942 the system was 
employed to clear a congested docket, 
resulting in the disposition of some 
47,000 cases. In 1956 the system was 
reinstated but limited to motor vehicle 
court cases. The following year it was 
made ‘applicable on a selected basis to 
cases involving general liability. 


171906 ABA Ann. Rep. pt. I, at 395-417. 
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The use of quasi-judicial personnel 
under legislative authority is provided in 
Pennsylvania. In 1958 the procedure 
was started in Philadelphia with some 
6,200 cases being handled under Penn- 
sylvania’s compulsory arbitration pro- 
cedures. It is reported that the program 
has been intensified where more than 
1,000 cases a month are being handled 
in Philadelphia. 

The Wayne County (Detroit) Michi- 
gan Circuit Court under the leadership 
of Judge Ira Jayne is credited with first 
establishing a pre-trial system in 1929. . 
The .more recently adopted Federal 
Rules of Civil Procedure provide for 
nonmandatory, pre-trial procedures. 'The 
system has been adopted by many state 
trial courts. A large segment of the 
bench and bar is convinced that in- 
Creased and skilled use of pretrials will 
significantly reduce current court con- 
gestion. l l 

The Judiciary Act was adopted by 
Congress in 1789, but “modern” court 
administration was not anticipated in 
the federal system until Congress au- 
thorized the Judicial Conference of Sen- 
ior Circuit Judges in 1922. Finally in . 
1948 Congress provided for the admin- 
istration of multi-judge courts. 5 The 
administrative tools available and the 
invaluable statistics being compiled by 
Warren Olney, Director of the Adminis- 
trative Office of the United “States 
Courts, indicate that marked inroads 
should be made on congestion problems 
facing some federal courts. 

It is generally conceded that a neces- 
sary ingredient to basic judicial reform 
is interest and support of lay groups. 
A classic example is the seventy-one year 
effort, from 1836 to 1907, primarily by 
enlightened laymen, which won in Eng- 
land the right effective repeals of crimi- 
nal convictions. 


18 See, Chief Justice Warren, The Problem 


of Delay: A Task for Bench and Bar Alike, 
44 (No. 11) A.B.AJ. 1044. 


HisroRICAL REVIEW x 5 


The Committee for Modern Courts, 
organized in 1955, is primarily a group 
of civic-minded laymen organized to 
*stimulate and develop an understand- 

` ing among citizens generally of the prob- 

lems involved in the administration of 
Justice.” This organization has been 
particularly active in New York and 
Illinois. Similar groups have supported 
most successful judicial reforms accom- 
plished in the various states. Spectacu- 
lar among such reform efforts was the 
simplification oi the New Jersey court 
structure in 1948. 


. 
CONFERENCES AND COMMITTEE STUDIES 


In the entire history of the trouble- 
some problem of court congestion, prob- 
ably the most forceful and. concentrated 
attack on the problem was made by the 
two Attorney-General’s Conferences on 
Court Congestion and Delay in Litiga- 
tion during May 1956 and June 1958. 
Eminent judges, lawyers and laymen, 
meeting together, defined the problem 
and considered its solution. The printed 
proceedings of the Conferences are a 
' valuable source for corrective legisla- 
tion and modernized court rules. 
tinuing implementation of the Confer- 
ences’ work is assured by the recently 
appointed Attorney-General’s committee 
on Scope and Procedure, of which 
, Whitney North Seymour, New York 
lawyer, is Chairman. 

The organized bar, through the leader- 
ship of the American Bar Association, 
continually studies the issues of judicial 
reform. In 1938 the Association's House 
of Delegates adopted a series of resolu- 
tions proposed by its Section of Judicial 
Administration related to needed judi- 
cial reform. In the fall of 1958, Presi- 
dent Ross Malone of the American Bar 
Association appointed a Special Commit- 
tee on Court Congestion, which has been 
charged with the responsibility to deter- 


Con- 


mine and report those solutions to the - 
delay problem which can be best imple- 

mented by practicing lawyers. The 

Committee's recent report, :“Ten Cures 

for Court Congestion," contains a syn- 

thesis of such solutions. ~ . 

Many state and local bar associations 
have committees working in conjunction 
with local courts on the delay problem. 
Recently there was organized the Con- 
ference of State Trial Judges, which 
should prove to be an extremely effective 
organization in the attack of the delay 
problem. 

From its inception, the American Ju- 
dicature Society has fostered judicial 
reform. Its scholarly and influential 
Journal has given thoughtful and effec- 
tive attention to the problems of lagging 
justice. Since early 1957, the Project 
on Congestion in the Courts of the 
American Bar Foundation, in addition 


‘to its own continuing studies, has in its 


monthly publication, Court Congestion, 
printed references to and frequently 
digests of the literature in this area and 
comments on significant developments 
throughout the country. 

The important work of these organi- 
zations is being supplemented by de- 
tailed research now being conducted by 
a number of current projects. Num- 
bered among these are the Jury Project 
of the University of Chicago Law School, 
the Project for Effective Justice of Co- 


_lumbia University Law School, the Judi- 


cial Administration Project of the Insti- 
tute of Legal Research, and the Joint 
Research “Project in Court Calendar 
Congestion of Columbia University and 
the Association of the Bar of the City 
of New York. 

Numerous state legislatures and the 
Judiciary Committee of the United 
States Senate are approaching the prob- 
lem with a rolled-up-sleeves attitude. 
Pending and proposed legislation, de- 
signed to clear court calendars, is being 
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‘given intensive study and being readied 
for legislative action. - 


A DETERMINED WILL 


In spite of the persistent history and 
current intensity of court congestion, 
the problem of lagging justice cannot 
be regarded as insoluble. Justice Wil- 
liam J. Brennan, Jr. has suggested a 


warning sounded by his former associate, 


when he said, “Arthur Vanderbilt once 
said that this job of improving judicial 
administration is no job for the short- 
winded.” 1° In specific reference to the 
problem of lagging justice, Chief Justice 
Warren has added, however, a note of 
encouragement by quoting the same 
source. The Chief Justice has said, 


19 THE ATTORNEY-GENERAL'S CONFERENCE ON 
COURT CONGESTION AND DELAY IN LITIGATION 
Procrenincs 109 (June 16 and 17, 1958). 


^ 


“Arthur Vanderbilt never tired of say- 
ing that the problem of delay could be 
solved. "The practical solutions of these 
problems, he said, 'given a real deter- 
mination to do so, is much simpler than 
most people suspect. ‘It is not knowl- 
edge of ways and means that we lack; it 
is the will to put them into effect." ” 2° 
This strenuous activity to find and 
implement. solutions to lagging justice 
suggests, without much measure of 
doubt, that there is a “will” to do the 
job. It is as clearly demonstrable that 
a solution must be found. William Glad- 
stone is given credit with having first 
said, “Justice delayed is justice denied" 
Irrespective of the authorship of that 
frequently repeated aphorism, it is none- 
theless patently true. It remains and is 
intensely the responsibility of society to 
assure justice by removal of delay. 


2044 (No. 11) A.B.A.f. 1045 (Nov. 1958). 


'The Situation in 1959* 


By Mitton D. GREEN 


AssTRACT: Delay in the courts, although not a new com- 
plaint, has been the subject of much current discussion. - De- 
lay, as used in the present article, is the time interval between 

* the point when a case is “at issue" and the trial. In the fed- 
eral courts this period varies from 4.1 months to 39.1 months. 
In the state courts it varies from 1.0 month to 52.9 months. 
During the last seven years delay in the federal courts has in- 
creased, whereas delay in the state courts has decreased. 


Milton D. Green, J.D., L.L.M., J.S.D., New York City, is Visiting Professor of Law 
at New York University School of Law and Acting Director of the Institute of Judicial 
Administration. He has been Dean and Professor of Law at the School of Law, Wash- 
ington University since 1953. He previously taught at the Universities of Colorado, 
Utah, and Washington (Seattle). 


` * The data was assembled ahd most of the charts and tables were prepared by Arnold B. 
Firestone, Research Assistant of the Institute. 
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HE law's delay is not a new dis- 

ease of our social order. It is a 
chronic complaint. In recent years, how- 
ever, it has been the subject of wide- 
spread comment in the press,! in popu- 
lar magazines? and law journals? The 
Chief Justice of the United States has 
repeatedly stressed the seriousness of 
the problem in his annual addresses to 
the American Law Institute. Last May, 
in'an unprecedented action, he sug- 


gested to the Institute that it undertake 


a comprehensive study of certain as- 
pects of the problem. The Judicial Con- 
ference of the United States, in its an- 
nual meetings, has struggled with the 
question. The Attorney-General of the 
United States has called national con- 
ferences on Court Congestion and Delay 
in Litigation. The American Bar Asso- 
ciation has appointed a special commit- 
tee on the subject, and it also publishes 
Court Congestion, a monthly newsletter, 
which digests recent articles, speeches, 
and projects. 

With so much activity in the field one 


would expect that the nature and scope . 


1 New York Times Magazine, February 21, 
1954; New York Times, January 18-24, 1954 
(series of six articles); New York Times 


Magazine, February 27, 1955; Chicago Trib- 


„une, September 14, 1955; Cleveland Plain 
Dealer, June 17, 18, 19, 1956; Chicago Ameri- 
can, May 2-5, 1956; Los Angeles Examiner, 
July 22, 23, 24, 25, 26, 29, 1956; Pitisburgh 
Post Gazette, September 3-7, 1956. 

2 Life November 10, 1952; This Week 
Magazine, September 1951; The Rotarian, 
July 1953; Saturday Evening Post, November 
1951; Time, February 1, 1955; October 17, 
1955; Reader’s Digest, November 1956; U. S. 
News and World Report, December 1954; 
Coronet, September 1956. à 

3 Fannie J. Klein, Congestion and Delay: A 
Selected Bibliography of Recent Materials (In- 
stitute of Judicial Administration, May 1958). 
It lists 250 items, a majority of which are ar- 
ticles in law reviews and bar journals, and ap- 
pears also in U. S. Atrorney-GENneERAL’s -Con- 
FERENCE ON COURT CONGESTION: AND DELAY IN 
Larication Proceenincs at 213-45 (June 16, 
17, 1958). 


of the problem would have been clearly 
defined. Is court congestion a general 
condition throughout the United States? 
Is the problem more acute in the state 
courts than it is in the federal courts? 
ls it getting better or worse? Contrary 
to what one might expect, accurate and 
comprehensive answers to these ques- 
tions are not readily available.* There 
are several reasons why this is so. In 
the first place there is no uniform 
method of keeping and reporting judicial 
statistics. This observation does not ap- 
ply to the federal courts for which ex- 
cellent statistics are available from the 
Administrative Office of the United 
States Courts. In the state courts, how- 
ever, the situation is quite different. 
'The administrative organization of the 
courts varies from state to state, as does 
the method of keeping records and re-. 
porting statistics. In the second place, 
the practices and procedures in the state 
courts may vary to such an extent that 
accurate comparison is difficult or im- 
possible. In the third place, there is no 
general agreement upon the yardstick 
that shall be used for the measurement 
of delay. 


DELAY DEFINED 


In common parlance the term delay is 
used to signify abnormal lapse of time. 


4This statement should be qualified. Ever 
since the establishment of the Administrative 
Office of United States Courts (28 U.S.C. 
8601) accurate statistics have been kept, and 
annual reports made on the business of the 
federal courts. Studies have been made of a 
few state courts in large metropolitan areas. 
H. Ziesel, H. Kalven, Jr., and B. Buchholz’s 
Delay in ihe Court. (Little, Brown, 1959) is 
a detailed study of the Supreme Court of New 
York County (Manhattan); A Survey of 
Metropolitan Trial Courts—-Los Angeles Area 
(Haynes Foundation, Los Angeles, California, 
1956) ; Survey of Metropolitan Courts—Detroit 
Área (Michigan Legal Studies, University of 
Michigan Law Schoo], Ann Arbor, Michigan, 
1950); and Delay and. Congestion in the Su- 
perior Court of Maricopa County, Arizona 
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When we say a shipment of goods was 
delayed in transit we are not referring 
to the normal amount of time it. would 
take to send the goods from one point 
to the other; we are referring to the 
extra, or abnormal time consumed. If 
there has been a delay—extension of the 
time which might reasonably be expected 
—it is chargeable to some cause. The 
cause may have been a flood or a fire 
or some other circumstances beyond the 
control of the carrier. On the other 
hand, the delay may have resulted from 
the negligence of someone or the ineffi- 
ciency of the operation. 

Delay in the administration of justice 
should likewise signify the extra or ab- 
normal time which might reasonably be 
expected to bring a case to trial. Here 
again delay is chargeable to some cause. 
It could be due to the negligence of the 
party who has waited an unreasonable 
length of time before consulting a law- 
"yer. Or it could be due to the negli- 
gence of the lawyer in failing to prose- 
cute his client's case with reasonable 
diligence. Or it could be due to the in- 
efficiency of the machinery of justice. 
Or it could be a combination. What we 
are concerned with, in the present ar- 
ticle, is delay resulting from inefficiency 
in the administration of justice, or, in 
brief, court-caused delay.5 


THE MEASUREMENT OF DELAY 


Even choosing a yardstick to measure 
delay “turns out to be a complex and 
interesting matter,” as the University of 
Chicago Law School study shows.? The 
authors point out that the numerical size 
of the case backlog of a court is not a 





(Institute of Judicial Administration, 1955). 
Other studies of individual courts have been 
done or are in progress. 

5 The present study is restricted to civil ac- 
tions in which the problem is most acute. 
Criminal cases are not included. 

9 H. Zeisel, H. Kalven, Jr., and B. Buchholz, 
Delay in the Court (Boston: Little, Brown & 
Co., 1959), pp. 43-57. 


reliable guide because such a small frac- 


-tion of cases filed ever reaches the trial 


stage. Nor is the waiting time between 
the date the suit was filed.and the date 
of trial a satisfactory measure due to the 
fact that much of the elapsed time may 
have been due to.the voluntary action 
of the parties. The situation may be 
further complicated if the court estab- 
lishes separate calendars for different 
types of cases and gives priority to cer- 
tain categories. . 

For the purposes of the present arti- 
cle the yardstick which has been chosen 
to measure delay is the time interval 
(recorded in months, or fractions) be- 
tween the date when the case is “at 
issue” and the date when it reaches 
trial. Without a detailed field study of 
all the state courts this seems to be a 
relatively fair way to measure court- 
caused delay. Theoretically a case is 
ready for trial when it is “at issue.” T 
Practically this may not be so. In some 
jurisdictions a case automatically goes 
on the trial calendar when it is “at 
issue,” in others the attorneys must take 
the initiative of placing it there, and in 
still others it will not be placed upon 
the calendar until the parties have filed 
a certificate of readiness? Moreover, 
even after a case is on the trial calendar 
the parties may agree to voluntary post- 

* Considerable difficulty is encountered jn as- 
cribing a precise meaning to the term “at 
issue.” It usually refers to the status of a 
case when final pleadings on both sides have 
been filed and preliminary motions have been 
disposed of. In some jurisdictions, however, 
the term is used in a different sense. For in- 
stance, in New Jersey a case is considered “at 
issue" when the first answering pleading is 
filed, whereas in New York a case is not con- 
sidered “at issue" until the pleadings have 
been completed, all preliminary motions made 
and determined, and a certificate filed by the 
attorneys indicating that the case is ready for 
trial. 

8 This point was demonstrated by a pilot 
study conducted by the Institute of Judicial 


Administration. See its Calendar Status Study 
(1957), pp. 11-13, 
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ponements which should not be charged 


to delay. Notwithstanding the infirmi- - 


ties inherent in choosing “at issue” as 
the starting point in computing delay, 
it is believed, that it yields more accu- 
rate áverage results than if some other 
point were chosen, especially in view of 
the absence or dearth of reliable sta- 
tistics on other possible starting points. 
The terminal point for measuring delay 
is the date the trial begins. It could, of 
course, be argued that by choosing this 
point, delay occurring during the course 
of the trial is left out of consideration. 
This is true, but to use the end of the 
trial as the terminal point would be im- 
practical due to the fact that the length 
of a trial varies according to the type 
and complexity of the case. The sim- 
plicity or complexity of a case may have 
impacts on time intervals before the case 
is *at issue" and after it comes to trial, 
but should not appreciably affect the 
time interval between those two points. 

Ideally, a case should be tried as soon 
as the parties are ready; hence any time 
interval between “at issue" and trial 
could be labeled delay.  Practically, 
there is almost always some time inter- 
val which is regarded as necessary, in- 
evitable, or normal? Without attempt- 
ing to specify what this interval is, or 
should be, the present article will simply 


undertake to indicate the current con- 


dition of court congestion by reporting 


9 What constitutes a “normal” time interval 
is, of course, a matter of opinion. The Ju- 
dicial Conference of the United States has 
taken the position that six months is a “nor- 
mal" interval from the filing of the case to 
trial. See its 1958 ANN. Rep. 5, 72; also 1956 
Ann. Rer. 5. The Executive Committee of 
the Attorney-General's Conference on Court 
Congestion and Delay in Litigation also 
adopted this six-month period “as a guide in 
determining whether trial court calendars are 
current.” Arthur T. Vanderbilt, Improving 
the Administration of Justice—Two Decades 
of Development (University of Cincinnati, 
1957), p. 5. i 


the number of months elapsing between 
“at issue” and trial. 


Sources oF DATA 


The information about the federal 
courts was taken from the Annual Re- 
port of the Director of the Administra- 
tive Office of the United States Courts.1? 
This information may be regarded as 
official since the act of Congress estab- 
lishing the office makes it the duty of 
the director to *examine the state of the 
dockets of the courts" and to submit an 
annual report of "the state of the busi- 
ness of the courts.” | No such official 
source is available for the state courts. 
The information in regard to them was 
obtained from the Institute of Judicial 
Administration, a nonprofit corporation 
which was established in 1952.? Be- 
ginning in 1953, the Institute has pub- 
lished an annual Calendar Status Study 
of state trial courts of general jurisdic- 
tion. Until 1957 the study contained 
compilations of figures showing the av- 
erage time required to obtain a trial in 
all cases, jury and nonjury, personal in- 
jury and otherwise. Since 1957, the fig- 
ures are limited to personal injury jury 
cases.? Information for the present ar- 
ticle was obtained from the 1959 study.1* 


10 Submitted to the Chief Justice of the 
United States on September 2, 1959. 

1128 U.S. Code § 604. 

12 The Institute's offices are located at 40 
Washington Square South, New York 12, New 
York. ; 

18 The reason for the change is explained in 
the 1957 study: "Past studies included jury 
and nonjury cases, personal injury or other- 
wise. As a result of experience, as well as 
conferences and discussions with court admin- 
istrators and others, we believe that personal 
injury cases are the principal source of calen- 
dar delays. Furthermore, we feel that time 
intervals in personal injury jury cases are 
often correlated with intervals in other cases 
and therefore furnish an index of calendar 
congestion in general.” 

A4'This study reports on 99 trial courts of 
general jurisdiction located in 48 states and 
the District of Columbia. The study contains 
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The federal statistics measure delay in 
terms of median time intervals whereas 
the state court statistics use averages. 
This is unfortunate but unavoidable, 
since no otber statistics for state courts 
on a nation-wide basis are available. It 
is not as serious, however, as it might 
appear at first blush. Valid comparisons 
between individual federal courts and 
between individual state courts can be 
made, because the method of computa- 
tion within each system is uniform. Tt 
is only when comparisons are made be- 
tween federal courts and state courts 
that the results are open to question. 
` Even here the results are illuminating 
because medians tend to be slightly 
shorter than averages. "This gives the 
federal courts the advantage, but in 
spite of it thev make a poorer show- 
ing, as the subsequent analysis will dem- 
onstrate. ' 


THE FEDERAL COURTS 


There are eighty-six United States dis- 
trict courts, apportioned among ten judi- 


the following cautionary statement: “In many 
jurisdictions the figures furnished are not 
þased upon genuine statistical studies. Such 
studies are conducted in only a relatively few 
jurisdictions. Where they are, the: Institute is 
happy to use the resulting figures. Where they 
are not, however, only estimates can be ob- 
tained. It is impossible for the Institute to 
look behind the figures reported by its sources. 
This would call for on-the-spot studies of al- 
most a hundred courts, the cost of which 
would be beyond the resources of the Insti- 
tute." 

15 1950 ADMINISTRATIVE OFFICE OF THE U. S. 
Courts Drrector’s Rep. at II-24 states: “The 
median in general is shorter than the average 
in judicial time figures.” The accuracy of this 
statement is demonstrated, in respect to the 
federal courts in Delaware, by THE OPERA- 
TIONS OF THE UNITED STATES Courts FELD 
Srupy (Cotter Report, 1959), p. 11, footnote 


5. It is also verified by an analysis of delay | 


in state trial courts in thirteen counties in New 
York; where, in every instance, median delay 
was shorter than average delay. 
CIAL CONFERENCE OF THE STATE OF NEW YORK 
Ann. Rep. 48. 


1959 Jupr-: 


cial circuits. They entered the year on ` 
July 1, 1958, with a backlog of 68,168 
civil cases to which were added an addi- 
tional 57,800 new filings during the 
course of the year.7® Approximately 45 
per cent of the litigation occurs in-twelve 
of these district courts, all oft which are 
located in large metropolitan areas.'* 
Fifty-one of the district courts had fewer 
than 25 cases which terminated on jury 
trials during 1959, and as to those, sta- 
tistics on delay are not available. 5 Of 
the balance of 35 districts courts the pe- 
riod of delay-varied from 4.1 months in 
Maryland to 39.1 months in the eastern 
district of New York (Brooklyn). Fig- 
ure 1 indicates the amount of delay ex- 
isting in each of these district courts for 
the year 1959. 

If six months should be considered a 
normal period of delay between the time 
a case is “at issue" and the trial date, 
it would appear that thirty of the dis- 
trict courts are experiencing excessive 
delay in periods ranging from 0.3 month 
to 33.1 months. 

In order to see how the situation in 


16 1959 U. S. District Courts Ann. Rep. at 
I-1. Taken in isolation the work-load of the 
federal courts appears large. It should be re- 
membered, however, that they are courts of 
limited jurisdiction. The great bulk of litiga- 
tion is carried by the state courts, In fiscal 
year 1959. the number of new civil cases filed 
in the New York State Supreme Court was 


, 59,073 more than the total filings of civil cases 


in all of the federal courts. (Information sup- 
plied by The Judicial Conference of the State 
of New York in letter dated October 19, 
1959.) 

171959 Ann. Rer. at 1-25, 26, 27. 

181959 Ann. Rr». Table C 6, footnote 1, 
which explains that “figures based on less than 
25 cases are not considered statistically re- 
liable." 

19 These statistics and the ones immediately 
following are taken from the 1950 Ann. Rep. 
Jury Tried Cases portion of Table C 6. Jury 
tried cases, rather than all cases, were selected 
in order to equate them with the state court 
statistics and thus secure a better basis of com- 
parison. 


DE UI 


Fig. l. 


New York 2E* (39.1) 
Pennsylvanio 3W (34.4) 
Pennsylvania 3E (23.4) 
Georgia 5N (19.6) 
New York 2S (18.8) 
Louisiana 5W (15.9) 
Missouri 8W (14.0) 
Illinois 7N (24.0) 
Massachusetts 1 (13.1) 
. Louisiana 5 (13.0) 
South Carolina 4 (12.8) 
New York 2W (10.9) 
Michigan 6E (10.8) 
Kansas 10 (10.7) 
California 9N (10.7) 
Florida 5S (10.4) 
New Jersey 3 (10.1) 
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Virginia 4E (10.0) 
Texas 5S (9.7) 
Oregon 9 (9,1) 
Missouri 8E (9.1) 
California 9S (8.9) 
Georgia 5M1 (7.8) 
Texas 5N (7.7) 
Vermont 2 (7,3) 
Tennessee 6E (6.8) 
Texas 5W (6.6) 
Texas 5E (6.5) 
Kentucky 6E (6.5) 
Kentucky 6W (6.3) 
Tennessee 6E, N and Net (5.9) 
Alabama 5N (5.3) 
Tennessee 6W (5.0) 
Minnesota 8 (4.8) 
Maryland 4 (4.1) 


n 


OQ 
w 
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1959 compares with previous years, 
charts have been prepared for seven dis- 
trict courts located in large population 
areas. (See Fig. 2.) It will be seen that 
in the eastern district of New York 
(Brooklyn) the trend has been irregular 
but upward, increasing from 24.1 months 
in 1953 to 39.1 months in 1959. In the 
western district of Pennsylvania (Pitts- 
burgh) there is also an upward trend, 
but a more regular rise, from 18.7 months 
in 1953 to 34.4 months in 1959. The 
eastern district of Pennsylvania (Phila- 
delphia) shows a rather sharp increase, 
from 20.1 months in 1953 to 30.8 in 
1956, but then a decline in.1957 and 
1958 with a small rise in 1959 for a 
net rise of 3.1 months for the period. 
The southern district of New York 
(Manhattan) shows a marked improve- 
ment from 38.3 months in 1953 to 18.8 
months in 1959. In the northern dis- 
trict of Illinois (Chicago) the irregular 


15 20 25 30 35 40 


“Second Circuit, Eastern District, 39.1 months. 
t Middle District. 
t North and Northeastern Divisions. 


trend has been upward from 11.9 to 14. 
In California the southern district (Los 
Angeles) shows a slight increase, while 
the northern district (San Francisco) 
shows a slight decrease, 

Viewing the country as a whole, one 
will find that during-this seven-year pe- 
riod delay in the United States district 
courts has increased from 7.5 months in 
1953 to 11 months in 1959. 


STATE Courts 


Seven years ago the Institute of Ju- 
dicial Administration began its calen- 
dar status study of delay in state trial 


-courts of general jurisdiction. Obviously 


it could not undertake a study of all 
such trial courts in the United States. 
It chose the principal trial courts in each 
of the forty-eight states. This year, in 
its published study, it has presented, in 
tabular form, not only the current pic- 
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New Yorx—Browx Co. 


ture but the figures for previous years. 
Herewith reproduced is the table from 
the 1959 study. (See Appendix, Table 1.) 

As in the case of the federal courts, 
charts have been prepared for courts in 
large population areas, corresponding as 
nearly as possible with the federal courts 
in the same areas." Also, as in the case 


20 Complete correspondence is impossible. 
For this reason the four courts in the metro- 
politan area of New York City have been re- 
produced on ome page. 





57 59 
New Yonx—Quzrws Co. 
Fig. 3. DELAY IN STATE COURTS: NEW YORK METROPOLITAN AREAS, 1953-59. 


of the federal courts there is very little 
uniformity of patterns or trends. For 
example, of the four courts in the area 
of metropolitan New York, during the 
period in question, two show a marked 
decrease in delay,?* one shows a moder- 
ate decrease, and one shows a slight 
increase”? (Fig. 3.) 


21 Kings County, decrease of 32 months; 
New York,.decrease of 19 months. 

22 Bronx, decrease of 6 months. 

?3 Queens, increase of 2 months, 


Cook County, Illinois (Chicago) shows 
an increase of 20.3 months. Philadelphia ' 
County, Pennsylvania shows an increase 
of 16 months. Allegheny County, Penn- 
sylvania (Pittsburgh) shows a decrease 
of 6 months. San Francisco County, 
California shows an increase of 6 months. 
And Los Angeles County, California 
shows an increase of 3 months. (Fig. 4.) 

The individual differences which are 
reflected by these graphs have a tend- 
ency to offset each other. Neverthe- 
less, viewing the country as a whole, a 
trend can be detected, and it is in the 
right direction. Over the seven-year pe- 
riod, there has been a modest improve- 
ment of 1.4 months. 

53 54 55 56 5 58 59 'The current condition of delay i in the 
: state courts for 1959 is shown in figure 5. 











Carrr.—SAN Fran. Co. irem AUN Es 
Fig. 4. DELAY IN STATE COURTS IN METROPOLITAN AREAS, 1953-59. 
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Upon the assumption that a time inter- 
val up to six months between “at issue" 
and trial is reasonable, or normal, then, 
of the ninety-nine courts covered by the 
study, forty-nine are subject to exces- 
sive delay.?* 


FEDERAL AND STATE COURTS 
COMPARED 


'The greatest single instances of delay 
occur in the state courts. The two ma- 
jor state courts in Cook County, Illinois 
have average delays of 52.9 months and 
50.3 months. Each exceeds the federal 
court showing the greatest delay,” one 
by 13.8 months and the other by 11.2 
months. 'The other state court which 
exceeds the federal court exhibiting the 
greatest delay is the New York Supreme 
Court for Queen's County which shows 
a 4.9-month excess. 

These special situations are not, how- 
ever, typical of the general picture. Dur- 

* ing the seven-year period covered by the 
present study, the state courts make 
much the better record. In 1953 aver- 
age delay in the state courts stood ‘at 
11.5 months, which was 4.0 months 
higher than average delay in the federal 
courts for the same period. But the 
state courts improved their average po- 
sition by 1959, reducing the period of 
delay by 1.4 months. The federal 
courts, on the other hand, showed an 
average increase of delay of 3.5 months. 


` 24 The following are the states, together with 
the number of months which each exceeds the 
assumed norm of six: 


Alabama o 20 
Arizona : 6.5 
California 
Los Angeles 9.0 
San Francisco 8.0 
Alameda 5.5 
San Diego 11.0 
Sacramento 7.0 
Connecticut 
Hartford 14.3 
New Haven 18.6 


Bridgeport 


This comparison is graphically illus- 
trated in figure 6. 
Figure 6 is designed to depict trends 





Florida 

Miami 1.0 
Georgia 4.0 
Illinois 

County Ct., Cook Co. 44.3 

Superior Ct, Cook Co. 46.9 
Indiana 

Sup. Ct, St. Joseph Co. 6.0 
Kansas 

Sedgwick County 6.3 

Wyandotte County 3.0 
Maryland 5.6 
Massachusetts 

Suffolk Co. 3.0 

Worcester .Co, 5.0 è 

Hampden Co. 5.0 
Michigan 

Wayne Co. ] 10.0 

Genessee Co. 3.0 
Minnesota : 

Hennepin Co. | 70 

Ramsey Co. - 5.0 
Missouri . 

Jackson Co. 15.0 
Nebraska 14.3 
New Hampshire 16.0 
New Jersey 

Essex Co. 7.7 

Hudson Co. 9.5 

“Mercer Co. 2.3 
New York AS 

Kings Co. 15.0 

New York Co. 18.0 

Queens Co. 38.0 

Bronx Co. 18.0 

Erie Co. “8.0 
Ohio 

Cuyahoga Co. 14.0 

Franklin Co. 12.0 

Lucas Co. 6.0 
Pennsylvania 

Philadelphia Co. 18.0 

Allegheny Co. 13.0 
Rhode Island 5.4 
South Carolina 7.0 
Tennessee 

Knox Co. 4.0 
Texas 

c Harris Co. 12.0 

Dallas 3.0 
Washington | 

King Co. 4 
Wisconsin : 4 
District of Columbia 10.0 


25 New York, 2d Circuit, Eastern District. 
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Fig. 6. COMPARISON OF DELAY IN STATE AND FEDERAL COURTS, 1953-59. 


based on national averages. Table 2 is 
a specific breakdown of the situation as 


it exists in 1959, to illustrate the com- . 


parative' position of state and federal 
courts in each of the states. (See Ap- 
pendix)  . - 
SUMMARY 
Delay is measured by the time in- 
terval which-elapses between the point 
when a case is “at issue" and the trial. 
In the federal courts this period varies 
from 4.1 months to 39.1 months. Dur- 
ing the seven-year period from 1953 to 
1959 the trend in individual federal 


courts has varied, but on the whole 
there has been an increase of delay from 
7.5 months to 11 months. In the state 
courts, where the delay varies from 1.0 
month to 52.9 months, there has also 
been a variance in individual courts, but 
the over-all picture shows a decrease in 
delay from 11.5 months to 10.1 months. 
As of 1959, both the federal courts and 
the state courts are suffering from ex- 
cessive delays in the trial of civil cases, 
but the state courts are showing more 
progress in solving the problem than are 
the federal courts. 
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i APPENDIX 
TABLE 1—INSTITUTE OX JUDICIAL ADMINISTRATION 
Calendar Status Study—1959 
AVERAGE NUMBER OF MONTHS ELAPSING 
FROM "AT ISSUE" TO TRIAL : 
: (for years 1953-1956 inclusive, figures refer 
City AND TRIAL COURT OF ` toalljury cases. For 1957, 1958, and 
STATE POPULATION GENERAL JURISDICTION 1959, figures refer only to "personal 
4 (and County Population), injury jury cases) 
: 1953 | 1954 | 1955 | 1956 | 1957 | 1958 | 1959 
Alabama Birmingham Circuit Court, Jefferson E 
(326,037) County (558,928) . 6 6 6 — 6 7 8 
Arizona Phoenix Superior Court, Maricopa 
.| (128,841) County (331,770) — — [10 10 10.5 10.5 12.5 
Arkansas Little Rock Circuit Court, Pulaski 
(102,213) County (196,685) 5.5] 5.7] $5] 5 4 4 3.5 
California Los Angeles Superior Court, Los Ange- ? 
(2,243,901) les County (4,151,687) 12 11.5 1 13 15 11.5 14 15 
San Francisco Superior Court, San Fran- » N 
(725,357) cisco County (775,357) 8 8 9 12 |16 12 14* 
Oakland Superior Court, Alameda 
(384,575) County (740,315) 6.51 9 75] 6 9 il 11.5 
San Diego ' Superior Court, San Diego 
(494,201) County (556,808) 10 11 11 8 12.5 14 17 
Sacramento Superior Court, Sacra- j 
(157,182 mento County (277,140) | 4 4 35] 3 5 7.5 13 
Colorado Denver District Court, Denver : 
i (415,786) County (415,786) 6 | — | 85|12 |8 9 6 
Connecticut Hartford: Superior Court, Hartford | 
(177,397) County (539,661) 30 |24 {27 | 25 128 28.5 | 20.3 
New Haven Superior Court, New x 
3 (164,443) Haven County (545,784) | 24.3 | 26 22-7 | 20 21.5 15.1 24.6 
: Bridgeport Superior Court, Fairfield, ] 
, (158,709) County (504,342) 129 . 30 34 34 36 31.5 24.4 
Delaware Wilmington Superior Court, New . 
(110,356) Castle County (218,879) | — 2 2 — 6 6 3 
Florida Miami Circuit Court, Dade 
(259,035) , County (850,000) 6 6 6 6 6 6 7 
Y Jacksonville Circuit Court, Duval 
(204,517) County (304,029) 29| 24| 3 2.8 | 2.8 3 En 
Tampa Circuit ^ Court, Hills- 
(124,681) borough County 
x (249,894) 2 2.5 3.7| — 2.7 3.2 4.0 
Georgia Atlanta Superior Court, Fulton 
(331,314) County (473,572) 5 45| 9 17 9 9 10 
Idaho Boise- District Court, Ada As 
E (34,383) County (70,649) — — 2 2 2 3 3 
Illinois Chicago Circuit Court, -f 
(3,620,962) Cook 24 36 30 30 30 38.2 50.3 
County e 
Superior (4,508,792) 
Cook ‘ 
County 32.6 | 36 40 — 154 57.3 | 52.9 
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* Figure Is median interval for pre-tried civil j jury cases. 


` + Current figures not available. 
Population figures are taken ffom the 1959 World Almanac, except Dade County, Fi lorida, which i is based on a 


study by the University of Miami. 


1958 figure is used. 


For explanation of specific figures, consult study for the year concerned. 
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TABLE 1—Continued 








TRIAL COURT OF 


AVERAGE NUMBER OF MONTHS ELAPSING 
FROM “at Issue” TO TRIAL 
(for years 1953-1956 inclusive, figures refer 
to all jury cases. For 1957, 1958, and 

























































































































































































STATE City AND GENERAL JURISDICTION. 1959, figures refer only to personal 
POPULATION | (and County Population) injury jury cases) 
z 
1953 | 1954 | 1955 | 1956 | 1957 | 1958 | 1959 
IHinois—Cont. Rock Island Circuit Court, Rock?Is- 
(48,710) land County, etc. 
(133,558) 4 4 4 4 4 5 
Indiana Indianapolis Circuit Court, Marion 
s E County |(551,777)] & 5 8 2 |2t or 3i 
Fort Wayne Circuit Court, Allen 
(144,879) County (183,722) 3 3 2 6 3 & 
Gary Circuit Court, Lake 
(168,884) County (368,152) 3 3 5.51 3.5 4 5 
? South Bend Circuit Court, St. Joseph 
(131,770) County (205,058) 8 3 3 3 3 3T 
Superior Court, St. Joseph 
County — —|— — — |12 
Towa Des Moines District Court, Polk i 
` (177,965) County (226,010) 2.5 2.5| 2.5] 2 2.5 2.5 
Kansas Wichita District Court, Sedgwick 
(158,279) County (222,290) — 8 13 8.9 8 12.3 
Kansas City District Court, Wiyan- 
- (129,553) dotte County (165,318) | — 15 |12 |12 10 9 
Kentucky Louisville Circuit Court, Jefferson 
(369,129) County (484,615) 7 1.5 15} 4 4.8 4.8 
Louisiana New Orleans Civil District Court, 
: (570,445) Orleans Parish (570,445) | 2.5 3 15| .9 3 1 
Shreveport District Court, Caddo 
(127,206) Parish (176,547) > 2.5 2 2 9 9 2 
Maine Portland Superior Court, Cumber- 
(77,634) land County (169,201) 4 4 4 4.5 2 3 
Maryland Baltimore Common Law Courts, 2 
(949,708) Baltimore City (949,708) | 10 14 — 115.6 113 11.6 
Massachusetts Boston Superior Court, Suffolk 
(801,444) County (896,615) 32 31 |30 130 11.2 9 
Worcester Superior Court, Worcester 
(203,486) County (546,401) 42 46 40 11 10.2 11 
Springfield Superior Court, Hampden 
(162,399) County (397,971) - 24 27 26 21 8.2 11 
Michigan Detroit Circuit Court, Wayne 
(1,849,568) County (2,435,235) — 13 9-17 17.21 | 167 
Grand Rapids Circuit Court, Kent 
(176,515) County (288,292) 3 6 | 5 | 43 | 51] | 4T 
Flint Circuit Court, Genessee 
(163,143) County (270,963) 2.8 2.5 1.2 |17 9.3|l 9€ 
Minnesota Minneapolis District Court, Hennepin 
(521,718) County (676,579) 18 12 12 12 12 13 
St, Paul District Court, Ramsey 
(311,349) County (355,332) 9.5 15 12 12 12 11 
Mississippi Jackson Circuit Court,  Hinds 
(98,271) County (142,164) — 3 — 2.5 2.5 2.5 








11957, 1958, and 1959 figures not available. 1956 figure for ail civil jury cases is used, 


i 


The Court Clerk has advised that ‘In the 
Figure is for all civil jury cases. 


*[ Figure used is median figure for all civil jury cases. 


T Current figures not available, 


past year no personal injury case has been tried before a jury." 
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TABLE 1—Continued 





AVERAGE NUMBER OF MONTHS ELAPSING 
FROM "AT ISSUE" to TRIAL 
(for years 1953-1956 inclusive, figures refer 



























































































































































TRIAL Co OF to all jury cases. For 1957, 1958, and 
STATE City AND GENERAL JURISDICTION 1959, figures refer only to personal 
: POPULATION (and County Population) injury jury cases) / 
. 1953 | 1954 | 1955 | 1956 | 1957 | 1958 |. 1959 
Missouri St. Louis Circuit Court, City of 
(856,796) St. Louis (856,796) 4.5] 9 11 11 6 6 5 
Kansas City. i |.Circuit Court, Jackson : z 
(456,622) County (541,035) 24 24 14 10 21 21** |21** 
Montana Great Falls District Court, Cascade 
(39,214) County (53,027) 9 — 9 — 4 3.5 4 
Nebraska Omaha District Court, Douglas 
(251,117) County (281,020) — 3 3 10.4 | 10.41 | 10.477 | 20.3 
Nevada Reno District Court, Washoe 
(32,497) County (50,205) 3 3 3 4 3 3 Dd 
New Hampshire | Manchester Superior Court, Hilis- 
(82,732) borough County 
(156,987) 30 |30 |27 | — |18 18 22 
New Jersey - |Newark ` Superior and County 
(438,776) Courts, Essex County 
; (905,949) 5.5] 6 — 8.3 | 10.7 11.6 13.7 
Jersey City Superior and County | 
(299,017) Courts Hudson County 
e . (647,437) 6 6 -— 9.4 | 12.3 10.5 15.5 
Trenton Superior and County 
(128,009) Courts Mercer County ] 
(229,781) 5 |5 |— | 61|63'| 69 | 83 
New Mexico Albuquerque District Court, Bernalillo . 
(96,815) . County (145,673) 6 6 6 6 6 10 6 
New York (Kings County) | Supreme Court, Kings 
(2,738,175) County (2,738,175) 53 45 38 26 125.4 15 21] 
(New York Supreme Court, New 
County) York County 
(1,960,101) (1,794,069) 43 37 39 41 31.4 | 23 24 
(Queens. Supreme Court, Queens 
County) County (1,550,849) 
(1,550,849) 42 49 44 46 |39 38 4411 
(Bronx County) | Supreme Court, Bronx 
(1,451,277) County (1,451,277) 30 36 38 39 38.9 23 241 
Buffalo Supreme Court, Erie 
(580,132) County (899,238) 7 9 9 12 1 4 14ff 
Rochester Supreme Court, Monroe 
(332,488) County (487,632) . 5 (5,5 6 6-14 2 5tt 
Syracuse Supreme Court, Onondaga x 
(214,252) County (395,279) 3 3 3 3 3.5 3 1.511 
North Carolina | Charlotte Superior Court, Mecklen- 
(134,042) berg County (195,052) 12 12 16 — |11 11 5.5 
Greensboro Superior Court, Guilford 
(74,389) . County (191, 057) 10 13 9 — 5 5.8 4 
North Dakota Fargo District Court, Cass 
(38,256) County (58,877) 8 7 6 4 4 5 5 
Ohio Cleveland Court of Common Pleas, 
(914,808) Cuyahoga County 4 
(1,389,532) 17 18.9 | — | 23.5 |30 26.5 20]| 











** Current figures not available. 1957 figure used. 

H 1957 and 1958 figures not available. 1956 figure for all civil jury cases is used. 
Figure is for all civil jury cases except contract cases. 

i || Figure is for all civil jury cases. 
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TABLE 1—Continued 





AVERAGE NuMBER OF MONTHS ELAPSING 
FROM "AT ISSUE" TO TRIAL 
(for years 1953-1956 inclusive, figures refer 






































































































































TRIAL COURT OF to all jury cases. For 1957, 1958, and 
STATE City AND GENERAL JURISDICTION 1959, figures refer only to personal 
POPULATION | (and County Population) injury jury cases) 
*. 
1953 | 195411955] 1956 | 1957 | 1958 | 1959 
Ohio—Con. Cincinnati Court of Common Pleas, i 
(503,998) Hamilton County : 
" (723,952) 2 7 2 2 2 2 2 2 
Columbus Court of Common Pleas, 
(375,901) Franklin County 
(503,410) 18 17 22 [Hs 16 18 18 
Toledo Court of Common Pleas, ` 
(303,616) Lucas County (395,551) | — 9.5 | — 6 |11 11 12] 
Akron Court of Common Pleas, 
= ` (274,605) Summit County | 
(410,032) 14 14 20.8 | — 7.5 5 4 
Youngstown Court of Common Pleas, 
(168,330) Mahoning County 
(257,629) ‘ 6 8 3 5 7.5 7.5 4.5 
Oklahoma Oklahoma City | District Court, Oklahoma 
(243,504) County (325,352) 1 1.] 1 1 2 3 4 
Tulsa District Court, Tulsa ; 
(182,740) County (251,686) 2 2 3 35|4 6 3.5 
Oregon Portland “Circuit Court, Multnomah 
(373,628) County (471,537) 10 7.5] ^6 — | 6 8 3 
Pennsylvania Philadelphia Court of Common Pleas, 
` (2,071,605) Philadelphia Co. 
" (2,071,603) 8 9.5 | 10.5 | 10.5 | 14 14 24|| 
Pittsburgh Court of Common Pleas, 
(676,806) Allegheny County 
(1,515,237) 25 21 23 24 126 22 19 
Scranton Court of Common Pleas, 
(125,536) Lackawanna County 
(257,396) 25| 25| 25| 25] 25 | 2.51 | 3 
Allentown Court of Common Pleas, 
(106,756) Lehigh County (198,207) | 5 5 3 25] 1.5 3 3 
Media Court of Common Pleas, 
(5,726) . Delaware County 
. (414,234) | 55) 5.57] 5 2.5 | 3 2.5 2.3 
Rhode Island Providence Superior Court (Provi- 
(248,674) dence & Bristol Co.'s— ` 
604,052) . 10.5 | 12.6 | 13.5 | 15 11.3 11.3 11.4 
South Carolina | Greenville Circuit Court, Greenville 
- |° ($8,161) County (168,152) 18 12 12 14 9 6 13 
South Dakota Sioux Falls, Circuit Court, Minnehaha 
(52,696) County (70,910) 15) 35) 35} 35] 1.6 2.2 1.5 
Tennessee Memphis Circuit Court, Shelby 
(488,550) County (482,393) 32| 4 3 2 2 3 3 
Nashville Circuit Court, Davidson 
(174,307) County (321,758), 4 4 4 3 2 3 2 
Chattanooga Circuit Court, ' Hamilton 
31,041) County (208,255) 3 3 3 3 3 3 | 55 
Knoxville Circuit Court, Knox 
(124,769) County (223,007) 9 10 4 2 3 6 10 
Texas Houston District Court; Harris à 
(596 163) 


County (806,701) 7 {18 18 16 16 |16 12.5 |18 





|| Figure is for all civil jury cases. 
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STATE 


Texas— Cont. 


Utah 
Vermont 


Virginía 


Washington 


West Virginia 


Wisconsin 
Wyoming 


District of 
Columbia 
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TABLE 1—Continued 





TRIAL COURT OF 


AVERAGE NUMBER OF MONTHS ELAPSING 
FROM “AT ISSUE" TO TRIAL 
(for years 1953-1956 inclusive, figures refer 
to ali jury cases. For 1957, 1958, and 
















































































City AND : 
GENERAL JURISDICTION 1959, figures refer only to personal 
POPULATION (and County Population) injury jury cases) 
1953 | 1954 | 1955 | 1956 | 1957 | 1958 | 1959 
Dallas District Court, Dallas | 
| (434,462) County,(614,799) 9 9 |15 |15 J14 11 9 
San Antonio District Court, Bexar 2 
(408,442) County (500,460) 18 12 12 |16 6 3 3 
Fort Worth District Court, Tarrant 2 | 
(278,778) County (361,253) 3 3.5 | 4 —113 5 3 
El Paso District Court, El Paso | 28 18 18 2 6 4 3 
(130,485) County (194,968) 
Salt Lake City | District Court Salt Lake 
(182,121) County (274,895) $.5| 8 8.5 | 10,5 | 14 1 1° 
Burlington County Court, Chittenden 
33,155) County (62,570) 45| 6 6 6 6 6 6 
. Richmond Law and Equity Court, 
(230,310) City of Richmond 
(230,310) — 8 2 2 3.7 3.5 3.5 
Norfolk Circuit Court, Norfolk 
(213,513) City (213,513) 2.5) 25} 3 1 3.6 2 2 
Seattle Superior Court, King ; 
(467,591) County (732,992) 3 3.51 5 5.8] 7 6.7 6.1 
Spokane Superior Court, Spokane 
(161,721) County (221,561) 1.5] 1.5 1.5 1 1.5 2 2l 
Charleston Circuit Court, Kanawha 
» (73,501) County (239,629) 6 6 8 3 6 6 2 
Milwaukee Circuit Court, Milwaukee 
(637,392) County (871,047) 30 24 _ m 9 8.5 6.4 
Cheyenne District Court, Laramie 
(31,935) County (47,662) 11 7 7 3 6 6 6 
Washington U. S. District Court, Dist. 
(802,178) of Columbia (802,178) | — | — |22 |21 |24 21] | 16] 





lj Figure is for all civil jury cases. 
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TABLE 2—SrATE BY STATE Comparison, OF DELAY IN FEDERAL 
AND STATE Courts, 1959 


The Figures in the Right Hand Column Indicate the Number. 
of Months Delay by which One Court Exceeds the Other 


(f) Federal courts exceed state courts 
(s) State courts exceed federal courts 
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STATE 
STATE TRIAL COURT OF 
FEDERAL Circuit & District GENERAL JURISDICTION 


County (County SEAT) 








Alabama 


$th—Northern 
Jefferson (Birmingham) Circuit 


California 
9th—Northern 
Alameda (Oakland) Superior 


9th—Northern 
Sacramento (Sacramento) Superior 


9th—Northern . 
San Francisco (San Francisco) Superior 


9th—Southern 
Los Angeles (Los Angeles) Superior 


9th—Southern 
San Diego (San Diego) Superior 


Florida 
Sth—Southern - 
Dade (Miami) Circuit 
5th—Southern 
Duval (Jacksonville) Circuit 


S5th—Southern 
Hillsborough (Tampa) Circuit 


Georgia 
5th—Northern : 
Fulton (Atlanta) a Superior 


Illinois 
7th—Northern 
Cook (Chicago) ] Circuit 
7th—Northern ` 
Cook (Chicago) Superior 


Kansas 
10th— 
Sedgwick (Wichita) District 
10th— 
Wyandotte (Kansas City) District 


Kentucky 


6th—Western 
Jefferson (Louisville) Circuit 








f 15 
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TABLE 2—Continued 








STATE 
FEDERAL CIRCUIT & DISTRICT 
County (County SEAT) 





* Louisiana 
5th—Eastern 


* Orleans Parish (New Orleans) 


5th—Western 
Caddo Parish (Shreveport) 


Maryland 


4th— 
Baltimore City (Baltimore) 


Massachusetts 


1st— 
Suffolk (Boston) 


C Ist 
Worcester (Worcester) 


ist— 
Hampden (Springfield) 
Michigan 
6th—Eastern 
Genessee (Flint) 
6th—Eastern 
Wayne (Detroit) 
Minnesota 


8th— 
Hennepin (Minneapolis) 


8th— $ 
Ramsey (St. Paul) 


Missouri 


8th—Eastern À 
City of St. Louis (St. Louis) 


8th—Western 
` Jackson (Kansas City) 
Nebraska 


8th—- 
Douglas (Omaha) 


New Jersey 
|3d— 
Essex (Newark) 
3d— 
Hudson (Jersey City) 
3d— 
Mercer (Trenton) 





STATE TRIAL COURT OF Monras 
GENERAL JURISDICTION AP 
Civil District £ 12.0 

District £13.4 
Common Law s 7.5 
n " * 
Superior f 41 
Superior f 2.1 
Superior f 241 
Circuit f 18 
Circuit s 5.2 
District s 82 
District s 62 
Circuit f 41 
Circuit s 7. 
District s 9.9 
Superior & County s 3.6 
Superior & County s 54 
Superior & County f 18 





THE SITUATION IN 1959 27 


TABLE 2—Continued 





STATE : 











SrATE Trtat Co M 
FeneraL Cracurr M Deseatcr GENERAL JURISDICTION - GaP 
New Mexico 
10th— i 
Bernalillo (Albuquerque) District “| s 4 
New York 
2d—Eastern Y . 
Kings (Kings County Supreme {18.1 
2d—Eastern 
Queens (Queens County) . Supreme s 49 
2d—Southern : 
: Bronx (Bronx County) Supreme s 5.2 
2d—Southern a 
New York (New York County) Supreme s 52 
2d—Western 
Erie (Buffalo) Supreme s 31 
2d—Western 
Monroe (Rochester) Supreme f 5.9 
North Carolina 
4th—Western 
Mecklenberg (Charlotte) Superior f 3.4 
Ohio 
6th—Northern 
Cuyahoga (Cleveland) Court of Common Pleas s 4.7 
6th—Northern 
Lucas (Toledo) Court of Common Pleas i 3.3 
6th—Northern 
Summit (Akron) . Court of Common Pleas f11.3 
6th—Northern . l 
Mahoning (Youngstown) Court of Common Pleas f 10.8 
Oregon 
9th— : 
Multnomah (Portland) Circuit f 6.1 
Pennsylvania š * 
3d—Eastern 
Philadelphia (Philadelphia) Court of Common Pleas s .6 
3d—Eastern : 
Lehigh (Allentown) Court of Common Pleas £ 20.4 
3d—Eastern 
Delaware (Media) - Court of Common Pleas £21.1 
3d—Western 


Allegheny (Pittsburgh) Court of Common Pleas f15.4 
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TABLE 2—Continued 





' STATE 
FEDERAL CIRCUIT & DISTRICT 
County (County SEAT) 





Tennessee 


6th—Western 
* Shelby (Memphis) 


6th—Eastern , 
Hamilton (Chattanooga) 


6th—Eastern 
Knox (Knoxville) 
Texas 


5th—Northern 
Dallas (Dallas) ; 


5th—Northern 
Tarrant (Fort Worth) 


5th—Southern 
Harris (Houston) 


5th—Western 
Bexar (San Antonio) 


è 5th—Western 
El Paso (El Paso) 
Vermont 
2d— 
Chittenden (Burlington) 
Virginia 
4th—Eastern 
City of Richmond (Richmond) 


4th—Eastern 
Norfolk City (Norfolk) 








STATE TRIAL COURT OF MoNTHS 
GENERAL JURISDICTION Gap 
Circuit f 2.0 
Circuit f 13 
Circuit s 32 
District s 13 
*. 
District f 47 
District s 83 
District £ 3.6 
District f 3.6 
County f 13 
Law & Equity f 65 
Circuit í 8.0 





Judicial Manpower Problems 


By Rocer A. JOHNSEN 


AnsTRACT: The overriding fact in any study of judicial man- - 
power is that the American judiciary is undermanned. There- 
fore, it is increasingly important to use more efficiently the 
existing judicial manpower. Closer supervision of the number 
of days worked per trial-term and the number of hours worked 

per day. may increase the amount of time spent in court by 
| judges. Other suggested improvements include a more even 
distribution of the work-load through the use of the central case 
assignment system, fuller utilization of nonjudicial personnel 
not only for clerical matters but also for the hearing of routine 
motions where consent of counsel is obtained. Furthermore, 
to utilize fully the judicial manpower of America, a central 
authority in each court system should have the power to re- : 
assign judges to districts with overcrowded calendars. Lastly, 
certain courtroom measures could be taken to expedite the trial 
of cases and thereby to permit each judge to hear more cases 
per term. These measures are designed to use more fully the 
supply of judicial talent. They are not a cure for the shortage 
of judges which is now a problem in many of the courts in 
America. v." 


Roger A. Johnsen, LL.B., Docteur-en-Droit, Chicago, Illinois, is a Research Attorney 
for the American Bàr Foundation. He has in the past conducted studies om judicial 
administration and the court system. Mr. Johnsen is admitted to practice before the 


courts of Minnesota, and the Supreme Court of the United States. 


He is a member 


of the American Bar Association, the American Society of International Law and the 


Association of Attenders and Alumni of the Hague Academy of International Law. 
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HE proper use of judicial man- 
power is extremely important today 
as we face crowded dockets, congested 
calendars, and excessive delays. It will 


be the purpose of this chapter to discuss. 


methods of assuring the maximum utili- 
zation of qur judicial manpower: 

The need for a more effective utiliza- 
tion of our judicial resources is evident. 
Since 1900 the business of the federal 
courts has almost quadrupled while the 
number of federal judges has little more 
than doubled; state courts seem to be 
similarly understaffed. Moreover, the 
cases coming before courts today are 
often more complex than those heard 
at the turn of the century. One only 
has to recall some of the recent antitrust 
litigation or the involved medical testi- 
mony in an automobile accident case to 
see the complicated questions which our 
courts are called on-to resolve. 

Looking to the future, it is certain 
that the load of our courts will continue 
to grow at a rapid rate. Current think- 
ing on such matters as labor-manage- 
ment relations, civil rights, and related 
problems can only result in increased 


litigation, while on the national scene, 


Congress continues to add to the load 
of the federal courts as it passes new 
legislation. One of the more recent ex- 
amples of this tendency is the Labor- 
Management Reporting and Disclosure 
Act of 1959 which, through Section 102, 
will probably bring many more cases 
before the federal district courts. The 
exploding birth rate and our continuing 
economic development as well as the 
spectacular advances in technology all 
point to an increased case-load for the 
judiciary. Add to this list problems 
world-wide in their scope which result 
from our position as the economic and 
military leader of the free world and 
the reader can imagine the weight of 
the work-load facing all levels of the 
American judiciary today. 


THE CURRENT SHORTAGE OF JUDGES 


The Chief Justice of the United 
States, the Honorable Earl A. Warren, 
described the current situation in the 
federal system in these words: 


There is an immediate and most pressing 
need for additional judges. No new judge- 
ships have been authorized for more than 
five years and, indeed, during that period 
we have lost. three positions as a result of 
the expiration of judgeships created on a 
temporary basis. The last Congress had 
before it recommendations by the Judicial 
Conference for forty-five additional judge- 
ships, many of which were contained in the 
Omnibus [Judgeship] Bill introduced as 
long ago as 1955. g 

This year, again, the Judicial Conference 
has recommended forty-three additional 
judgeships. These are not just requests 
from localities for more judges. They are 
recommendations of the Judicial Confer- 
ence of the United States based upon seri- 
ous study of statistics and conditions facing 
particular districts and circuits for which 
the additional judges have been recom- 
mended, 

I regret to report that this legislation— 
so vital to the administration of justice in 
the Federal courts—has' still not received 
the consideration of Congress. : 

In many places, this failure is throwing 
a burden on judges which they are not able 
to bear. If it were not for many of the 
retifed judges who continue to serve so 
faithfully, we would, indeed, be in a terrible 
condition.: f 


This then is the situation confronting 
the American judicial system. 

Several remedies have been proposed. 
The most obvious of course is the crea- 
tion of additional judgeships, as pro- 
posed in the omnibus judgeship bill. 
Of equal importance is the elimination 
of excessive delay in the nomination and 
the confirmation: of new appointees. A 


. t Earl A. Warren, Chief Justice, Address be- 
fore the American Law Institute, April 1959 
Session, . 
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recent report of the Administrative Of- 
fice of the United States Courts states 
that the manpower Jost in the federal 
courts because of these delays was the 
equivalent of the service rendered by 
approximately seventeen judges. War- 
ren Olney, III, director of this office, 
states that last year. approximately 
eleven years and ten months of judge- 
time were lost in the interval between 
the occurrence of a vacancy and the 
nomination to fill it. Five years and 
two months were lost from nomination 
to confirmation. The fact that this delay 
continues regardless of the party in 
power demonstrates that it may not be 
attributed to any political party’s ad- 
ministration. The elaboration of a more 
efficient system of appointment would 
increase our judicial manpower without 
an actual increase in authorized judge- 
ships. 

A third remedy lies in the more effi- 
cient utilization of our existing judicial 
manpower. The absolute need for fo- 
cusing attention on this measure is quite 
evident from the situations outlined 
above. This third remedy will be our 
major point of interest during the re- 
maining portion of this chapter. This 
emphasis on the utilization of judicial 
manpower in no way reflects a lack of 
concern for the shortage of judges, nor 
should it be inferred from this chapter 
that fuller utilization of our judicial re- 
sources would be a complete substitute 
for the new personnel so urgently needed. 
In reality, improvement must be sought 
in both areas if the American courts are 
to operate without the pressure of ex- 
cessive backlogs. 

Judicial manpower is a rare and 
unique resource and should be treated 
as such, It is the result of intensive 
training, extensive learning, and intro- 
spective thinking.” To waste it or to 
permit it to be wasted is as unthinkable 


as to squander any other unusual talent. - 


On the following pages we shall con- 


sider (1) methods of ensuring that this © 
training will be at the disposal of the 
judicial system for the longest practical 
period of time during the year, and 
(2) those measures which will ensure 
that while it is at the disposal of the 
judicial system, it is neither squandered 
nor used inadvisedly. 


LENGTH OF THE JUDICIAL TERM 


Our first consideration is the length of 
the judicial term, or in other words, the 
number of days worked per year. A 
thorough study of hours worked by 
judges is to be found in Delay in the 
Court, by Messrs. Hans Zeisel, Harry 
Kalven, Jr., and Bernard Buchholz of the 
University of Chicago. Those portions 
of this chapter dealing with the New 
York and New Jersey courts rely heavily 
on their research. In the Supreme Court 
of New York County the sessions of the 
ttial branches of the court commence 
after Labor Day and ordinarily termi- 
nate at the end of June. In 1957 there 
were 207 official trial days, after sub- 
tracting official holidays; this figure fell 
to 196 if one considered semiofficial 
court holidays.2 The average number 
of trial days per judge was approxi- 
mately 170 days for an over-all loss of 
potential trial time of 26.2 court days, 
or approximately 13.4 per cent of the 
total trial days available. The authors 
of Delay in the Court noted in passing 
that 36.1 per cent of the loss fell on 
Fridays. l 

The reasons for the loss of trial time 
are multiple. It would be erroneous to 
conclude that this loss could be elimi- 
nated completely. In some cases, re- 
ligious holidays were involved while in 
other instances illnesses were a factor. 
In still other instances it might have 
been that there were no other cases 
ready to be heard. In any event the 


2 Zeisel, Kalven, and Buchholz, Delay in the 
Court (Boston: Little, Brown and Company, 
1959), p. 173 et seq. 
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loss represents a significant amount of 
unused judicial manpower. 

In neighboring New Jersey, the same 
authors found that the judges of that 
state average 14 more trial days per 
term than their brethren in New York.® 
This represents an 8.2 per cent increase 
in the number of trial days per year. 

Statistics furnished by the Honorable 
Louis H. Burke, presiding Judge of the 
Superior Court of Los Angeles County,* 
indicate that the average judge of that 
court takes a vacation of approximately 
one calendar month, or 21 court days 
per year. Time off for illness averages 
about 6 days per year. 

Since both the judiciary of New Jer- 
sey and the Superior Court of Los An- 
geles County are under close managerial 
supervision and judges are required to 
file time sheets, it would appear that this 
requirement is one of the most effective 
means of reducing the loss of trial days. 

In the past, the New York court has 
tried a different approach: it has in- 
creased the number of trial days per 
year by establishing a summer session. 
In 1956 the summer session consisted of 
one calendar part and five trial parts, 
staffed by various members of the bench 
who worked two weeks more than the 
normal term. As a result of this effort, 
the backlog was reduced by 134 cases, 
or about one seventh of its total. Stated 
in other terms, ‘they accomplished the 
equivalent of about 1.5 judge-years. 
The summer session was repeated on a 
reduced basis in 1957 but has not been 
employed since. This interesting ex- 
periment warrants further study and 
consideration by those interested in the 
fuller utilization of judicial manpower 
during the calendar year. 


3 Ibid., p. 177. 

4L. Burke, “Problems of Court Administra- 
tion in a Metropolitan Court? Address before 
the National Conference on Judicial Selection 


and Court Administration, Edgewater Beach ` 


Hotel, Chicago, Illinois, November 23, 1959. 


LENGTH OF THE TRIAL Day 


Let us now turn and consider the 
length of the judicial day. The authors 
of the New York study to which we 
have already referred found that the 
average New York court day, in those 
divisions under study, was 4.1 hours. 

This figure must be used with caution. 
It was derived from ‘the records main- 
tained by the courts’ clerks of the num- 
ber of hours required for the disposition 
of each case. The sum of the hours so 
recorded would be the total judge-hours 
per year. This figure when divided by 
the number of days worked gives ‘the 
average number of hours per day. It 
must be remembered that this figure 
represents only the number of hours ` 
devoted to the disposition of cases and . 
does not reflect time spent in chambers 
or in dealing with such administrative 
matters as might require attention. 

It should be noted immediately that 
in many cases the 4.1-hour court day 
Is determined by factors other than those 
under the control of the individual judge. 
For example, the' termination of one 
case late in the day when another can- 
not be brought on for trial often causes 
a time loss of this type. 

Since the average trial day is of less 
than a five-hour duration, it is easy to 
see the important results that could be 
achieved through lengthening the day 
by only thirty minutes. Although this 
might be accomplished by lengthening 
the düration of the judge's presence at 
court, it might also be accomplished 
through the process of freeing the judge 
of administrative details on which he 
may have to spend thirty minutes per 
day. One extra half-hour per day would 
permit the average judge to perform the 
equivalent of 20.7 more judge-days per 
year. Thus, he would have 12 per cent 
more judicial time at his disposal each 


5 Zeisel, Kalven and Buchholz, op. cit, p. 
181, 
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year without lengthening the court term 
or resorting to summer sessions. 

There are basically two methods of 
securing this extra thirty minutes per 
: day: (1) By freeing the judge of un- 
necessary administrative duties outside 
the court; and (2) by making certain 
that as rapidly as one case is terminated, 


the next is ready to be heard. We shall. 


discuss both of these remedies in that 
order. 


NONJUDICIAL ASSISTANTS 


Initially, of course, there must be 
estgblished a clear distinction between 
those duties calling for the use of judi- 
cial personnel and those which might 
be performed just as adequately by 
* clerical or other nonjudicial employees. 
This principle is a bit more difficult of 
application than it might seem. Cer- 
tainly the routine clerical matters are 
properly within the domain of the cleri- 
cal personnel, and in most cases this 
principle is already applied. However, 
there are certain administrative func- 
tions which clearly require a decision 
by a judge and it would be unfortunate 
if, in our desire to free him from his 
administrative obligations, we strip him 
of the administrative authority neces- 
sary to accomplish his task. i 

The Superior Court of Los Angeles 
County has developed an interesting sys- 
tem of administration which gives due 
consideration to this dichotomy. The 
court has an administrative officer, who, 
subject to the approval of the presiding 
judge, is responsible for the appointment, 


management and discharge of all person- 


nel, other than the commissioners who 


6 Judge Burke, op. cit., stated that judges of 
the Superior Court of Los Angeles County 
begin work at 9:00 A.M. and, with one short 
recess, continue until noon. Court reconvenes 
at 1:30 or 1:45 P.M. and adjourns at 4:00 or 
4:15 P.M. A recent increase of one-half-hour 
trial time per day, included in the above fig- 
ures, was the equivalent of adding five or six 
full-time judges to the court. 


are directly appointed by the court. In 
addition, the administrator is directly 
responsible for the problems of recruit- 
ment, selection, and disciplinary action 
concerning employees, all budgetary 
matters, all record keeping, the gather- 
ing of statistical information, the making 
of special studies in the problems of 
administration, and the work of the jury 
commissioner. 

On the other hand, the system recog- 
nizes that certain administrative tasks 
are best performed by a member of the 
judiciary. The Superior Court of Los 
Angeles County has a presiding judge 
who generally serves for a two-year pe- 
riod. His administrative responsibilities 
include such matters as the assignment 
of judges to various departments, divi- 
sions, and branches of the court and his 
responsibility extends to the operation 
of the master calendars of both the civil 
and criminal divisions. 

Between these two fairly clearly de- 
fined areas lies an area containing ques- 
tions not purely administrative but 
which do not necessarily warrant the 
close attention of a member of the 
bench. In Los Angeles, the call of the 
civil master and the hearing of motions 
of various kinds formerly required ap- 
proximately two thirds of the time of 
the presiding judge. In 1958 the pro- 
cedure was changed to permit a court 
commissioner to call the calendar and 
to hear the more ordinary motions such 
as consolidation, continuance, or change 
of venue. Under this system it is under- 
stood by counsel that the commissioner 
functions as a judge pro tempore. Should 
any counsel object to the procedure, he 
may request that the motion be heard 
by the presiding judge, in which case it 
is placed at the end of the calendar and 
is heard by the judge. Apparently, such 
requests are infrequent. 

These are a few of the methods being 
considered by those wishing to make it 
possible for judges to devote more of 


s 
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their time to the actual disposition of 
cases. 


Movine Caszs To JUDGES 
As was pointed out earlier in this 


chapter, occasional gaps in the trial. 


day appeår with a resultant waste of 
the judge-time. This occurs, for exam- 
ple, when a case is terminated at 11:00 
A.M. and it is not possible to schedule 
another case until 1:30 or 2:00 P.M. 
If this should occur several times in a 
month, it would have the effect of short- 
ening trial time during that period by 
one judge-day. 

It is frequently suggested that an 
even flow of cases could be attained 
more readily through a central assign- 
ment or master calendar system. Under 
this method judges do not maintain 
separate schedules of cases but rather 
each case is assigned to a central pool. 
When a judge disposes of one case he 
is immediately assigned another from 
the pool. Proponents of this system 
point out that litigants are free to have 
their cases.heard in the first court avail- 
able rather. than forced to wait while 
the judge assigned to their case becomes 
involved in an unusually lengthy mat- 
ter The central assignment system is 
employed in Los Angeles and New Jer- 
sey as well as in several other state juris- 
dictions. In the criminal division of the 
Los Angeles Superior Court, each judge 
is assigned three cases a day. If at any 
time it should appear that for one rea- 
son or another one of the courts will 

T The central assignment or master calendar 
system has disadvantages as well as advan- 
tages. One of its most serious shortcomings is 
that it does not fix on each judge a personal 
responsibility to try a proportionate share of 
the court’s case-load. For a very good discus- 
sion of both methods of case assignment, as 
well as many other problems in the field of 
judicial administration, see SENATE APPROPRIA- 
tions Comm. REP., FIELD STUDY oF THE 
OPERATION OF THE UNITED States Courts 
(Washington, D. C.: United States Printing 
Office, April 1959), p. 22 et seq. 
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be unable to handle the three cases as- 
signed for that date, the clerk of that 
court will call a member of the staff 
of the presiding judge to request the - 
transfer of the excess cases for trial else- 
where. The staff member is in constant 
contact with all of the judges in the 
criminal division and usually is able to 
assign the excess cases to other courts 
for hearing that day. Through this pro- 
cedure an even and steady flow is main- 
tained through all of the judicial de- 
partments, thereby eliminating the one- 
or two-hour break during the judicial 
day. e 


MOVING JUDGES TO CASES 
While it is apparent that in the larger 


‘courts, where many parallel departments 


or divisions. exist, it often is fairly sim- 
ple to transfer a matter .from one di- 
vision to another, the problem is not 
so readily resolved where great dis- 
tances separate parallel courts in the 
same system. The problem is particu- 
larly acute on the federal level. Sta- 
tistics for 1958 indicate that of the 
ninety-four federal district courts there 
were twenty-seven districts with less 
than one hundred private civil cases filed 
per judge, while twenty-two districts 
reported more than two hundred such 
cases filed per judge. The national 
average was one hundred sixty-seven. 

Obviously in these circumstances the 
cases cannot seek out the judge but 
rather the judge must be transferred 
where the actions are commenced. Of 
course, there are often delays between 
the time when the need develops and the 
time when the transfer is finally made. 
A major factor restricting the wider use 
of transfers on the federal level has been 
the inadequate judicial expense allow- 
ance. Effective August 7, 1959, this 
allowance was increased from $15 to $25 
per day.® 

3 Pub. L. No. 138, 86th Cong., 1st Sess. (Aug. 
7, 1959). 
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It would appear that similar situa- 
tions of imbalance exist in the state 
court systems. According to . figures 
compiled by the administrative assistant 
to the Supreme Court of Ohio, the 157 
common pleas judges of that state have 
an average of 573 filings per judge. 
While forty-seven judges average only 
275 filings per year, 17 judges, at the 
other extreme, average 695, with at least 
760 dispositions per judge per year. 
One could conclude that the placing of 
all common pleas judges under the ad- 
ministrative control of the state’s Chief 
Justice, who would have full power of 
assignment, would permit a more pro- 
portionate distribution of the work-load 
and at the same time provide for a fuller 
utilization of the judicial resources of 
the state. The reassignment order 
should be binding on the reassigned 
judge, not dependent on his personal 
wishes or desires. Clearly the lack of 
power to enforce assignments seriously 
handicaps the administration of the 
court system. 

Certainly no article on the full use 
of our judicial manpower would be com- 
plete without reference to the unselfish 
services rendered by retired members of 
the judiciary who are recalled to alle- 
viate a temporary shortage of judges. 
In 1958 there were four assignments of 
two retired Associate Justices of the 
Supreme Court to the Court of Claims; 
two assignments of a retired judge of 
the Court of Customs and Patent Ap- 
peals to the District of Columbia Cir- 
cuit; and one assignment of a district 
judge of the Ninth Circuit to the Sixth 
Circuit Court of Appeals. ` 


FULLER USE or COURT Time 


We have until now concerned our- 
selves with methods designed to increase 
the number of judicial hours spent in 
court. It is also important to consider 
ways of assuring that the time spent by 
a judge in court will be devoted as much 


as possible to those problems which re- 
quire his attention. We will not con- 
sider in detail the various recommenda- 
tions made by the many commentators 
ċoncerned with this problem, for they 
are thoroughly discussed in other chap- 
ters of this publication. In brief, how- 
ever, one may. note that there is a 
growing tendency to reserve the use of 
judicial manpower to those matters 
which require the decision of a judge. 
The Pennsylvania arbitration system, 
which affects all civil suits where the 
value claimed is under $1,000, demon- 
strates a desire manifested in some quar- 
ters to substitute arbitration panels . 
where it is felt that substantial justice 
might be rendered without resort to the 
courts. 

At least equall important is the 
growing. use of the pre-trial hearing 
wherein the attorneys involved in a case 
meet with the judge, agree to proper 
stipulations and provide for the mark- 
ing of evidence so that the case, once 
in court, will be tried more quickly. 
'This measure is designed to reserve the 
use of the judge's in-court-time for the 
central issues of the case. ; 

Although it has not been the subject 
of extensive comment, it would appear 
that additional trial time could be saved 
through the ‘enlightened assistance of 
the judge’s court aids. As has been , 
pointed out by Judge A. Sherman Chris- 
tenson, Judge of the United States Dis- 
trict Court for the District of Utah, 
often the service of marshals or bailiffs 
is not fully utilized by the courts. The 
bailiff is expected only to maintain 
order, but he could just as well be 
entrusted with routine responsibilities: 
which speed the trial. In the words of 
Judge Christenson: 


His function may be more than to open 


‘court and then to sit and, perhaps, doze 


until time for recess, unless aroused by 
some unusual noise. It has been found 
helpful for him, as each prospective juror 
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takes his seat in the box, to call out the 
number of the juror corresponding to his 
seat for the benefit of court and counsel 
and to make sure that the seating is in that 
order. He well may escort each witness 
to the clerk’s desk for swearing and direct 
him to face the clerk and raise his right 
hand; indicate that the witness take his 
place in the witness chair, and assist him, 
if necessary. We take much. for granted, 
but the ordinary witness is acting an uneasy 
role on a strange stage.? 


These then are the various methods 
by: which our resources of judicial man- 


9 A, S. Christenson, Shortening Trials With- 
out Sacrificing Essentials and Efficiency, 9 
` Oxta. L. Rev. 365, 367. 


power may be conserved and at the same 
time utilized more effectively. We have 
considered ways of augmenting the num- 
ber of hours at the judge’s disposal, of 
limiting his nonjudicial responsibilities, 
and of assuring that he will be called 
on only for those matters which require 
the application of his judicial talent. 
Lastly, we have seen some of the meth- 
ods by ‘which the trial itself may be 
made a bit more efficient. 

Truly, the full utilization of our exist- 
ing judicial manpower is as important 
as is the creation of new judgeships. 
Both are key factors in any plan ¢o 
alleviate the current congestion of our 
courts. 
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The Bar, The Court, and The Delay 


By Harry KALVEN, JR. . 


ABSTRACT: The trial bar has often been made the whipping 
boy for the court congestion problem. The trial bar is often 
blamed for contributing to the congestion of the courts by pro- 

. viding an insufficient number of trial lawyers and by deliberate 
delay tactics. An investigation of these charges reveals that 
„while much civil trial work is indeed concentrated in a few law 
offices, this concentration is not big enough to cause conges- 
tion, if trial schedules are well laid out and adhered to. Nor 
need delaying tactics, while then affecting the individual case, 
increase congestion. If the courts assume a sufficiently firm 
policy of scheduling and refusals of last minute delays, the trial 
bar will be forced to respond by enlarging its ranks. 
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of Cases and Materials in Torts (1959). 


37 


38 Tue ANNALS OF THE AMERICAN ACADEMY 


HE problem of court. congestion is 

frequently approached from a mis- 
leading perspective. The approach is 
in terms of causes rather than remedies 
and it may prove misleading for at least 
two reasons. First, since delay comes 
gradually’ into any court system, the 
actual causes are likely to be buried in 
a history which is difficult to recapture. 
To write a sound history of the emer- 
gence of court congestion is almost cer- 
tain to be more difficult than to remove 
the congestion. Second, the quest for 
causes is likely to be a quest for some- 
one, or something to blame. And this 
proves to be a fruitless and divisive 
quest since there is no villain in the 
backlog. Perhaps no facet of the prob- 
lem illustrates this view more vividly 
than do current complaints about the 
role of the trial lawyer. And the bar, 
always acutely and ineffectively worried 
about its public image, finds itself in 
congested urban centers with a serious 
public relations problem. 

If, then, lawyers were to act or feel 
differently, or there were more of them, 
would there be less court congestion? 
A jumble of points are revealed when the 
bar’s role in congestion is considered and 
we shall attempt briefly to sort them 
out and assess them.‘ As a matter of 
convenience the discussion will be di- 
vided loosely into two parts: first, a 
consideration of a variety of possible 
connections between the bar and delay 
which generally tend to evaporate on 
analysis; and second, a look at the one 
rather serious challenge to the bar— 
the consequences for court delay of the 
alleged small monopoly of trial lawyers. 


Tue Bar’s DILATORY STRATEGY 


We begin with delay as a tactic. It 
is part of the popular image of the law- 


1 This article draws heavily upon the data 
and analysis in H. Zeisel, H. Kalven, Jr., and 
B. Buchholz, Delay in thé Court (Boston: 
Little, Brown and Co., 1959), and particularly 
that in Chapter 17. 


yer that he: can exploit the red tape of 
legal procedure and, if he really wants 
to, to continue a case in court almost in- 
definitely. The tension between the de- 
sire for expediting the disposition of con- 
troversies on the one hand and the desire 
for full and fair examination of all sides 
of the controversy on the other is an old 
story in the development of procedure. 
The difference between seeing the law 
in terms of procedural safeguards or red 
tape may very well be determined by 
which side of the case one is on. But 
there is no doubt that dilatory strategy 
is possible and is used. The questjon 
is, what significance does it have for 
court congestion? 

The answer is, I think, that it has 
very little significance. At the threshold 
there is the distinction between delay 
which affects only the particular case 
and delay which affects the system and 
hence all cases. What we mean pri- 
marily by the problem of court conges- 
tion is the problem of "system" delay, 
such that even though the parties are 
ready and anxious to try their case the 
court system cannot accommodate them 
promptly because there are other con- 
troversies waiting ahead of them for the 
court's time. The essential point is that 
continuances of the particular case will 
not affect other cases unless they serve 
to interrupt the continuous flow of trials 
and thus create gaps in the trial sched- 
ule of the court. If they create gaps 
they result in a waste of the court’s 
most valuable resource, -its own trial 
manpower, and the system as a whole 
suffers. But if there is no gap, the con- 
tinuance raises issues only between the 
parties to that case; and, in fact, the 
cases waiting behind it to be tried are 
the beneficiaries of a small advancement 
to trial? We know of no basis for con- 

2 The analogy to a group of people waiting 
in line to buy tickets may be helpful. If the 
continuance does not interrupt the flow of the 


line, its only effect is to remove one person 
and thus to improve fre tanto the position of 
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cluding that continuances which are the 
product of dilatory strategy loom large 
enough in any court to add appreciably 
to its delay by causing gaps in the trial 
schedule.* 

We are left then with the impact of 
such tactics on the parties and the par- 
ticular case. Admittedly there is some 
problem here, but it is not a new one 
and it can occur about as readily in a 
court system that-is current as it can in 
one that is delayed.* There is a legend 
that a leader of the New York bar began 
practice with the following motto on his 
wall: “If I am plaintiff nothing can stop 
me. If I am defendant nothing can 
move me." It is an apt reminder not 
only of the stake the lawyer has in tim- 
ing but also of the safeguard that the 
adversary system, under the scrutiny of 
the trial judge," provides against serious 
abuse. 


The bar and settlement 


Another cluster of points concerns.the 
trial bar's relation to settlement in a 
congested court. The first complaint is 
one frequently voiced by judges and 
plaintiff lawyers and it carries an air of 
hard-boiled insight into the crude facts 





those waiting behind him. See Zeisel, Kalven 
and Buchholz, og. cit, pp. 53, 193. It can 
thus be argued that a delayed court might well 
follow a liberal policy in granting continuances 
so long as both parties are agreeable. But 
judges have expressed concern whether such 
continuances may not be more in the interest 
of the lawyer than in the interest of his 
client. Jbid., pp. 53-54. 

. 3 The probable magnitude of scheduling gaps 
created by factors due to the lawyer in con- 
trast to the judge is examined further in the 
discussion of the concentration of the trial bar, 
infra. The Bar’s Concentrated Case-load. 

* Any system is likely to show some *'over- 
age" cases pending on its calendar, reflecting 
voluntary or half-voluntary adjournments. 
The court’s statistics should be adjusted so as 
not to charge these cases against the court’s 
efficiency. Ibid., pp. 52-3. 

5 The powers of the court to compel the case 
to proceed to trial are discussed infra. The 
Bar’s Concentrated Case-load. 


of legal life. It concerns the per diem 
arrangements under which some defend- 


_ ant counsel are pair by their institu- 


tional clients. One puzzling group of 
cases in any delayed court are those 
which start trial but are settled prior to 
verdict. Since in the end they do turn 
out to be amenable to settlement, it is 
tantalizing to speculate on what might 
have been done to move up their time of 
settlement so as to dispose of them with- 
out the nécessity of using precious court 
trial time,? The reason for these cases 
surviving to trial and only then yield- 
ing to settlement pressures are various, 
and an intensive study of this block of 
settlements would be most worthwhile. . 
Our immediate point is that the per 
diem arrangement is said to provide one 
stimulus for defense counsel to delay 
settlement until they can be paid for a 
day of trial work. It is difficult to know 
how much there is to the point. The 
large institutional defendants deny it 
and argue with force that their scrutiny 
of settlement would disclose lawyers who 
were “feather bedding" this way. In any 
event in terms of the many forces con- 
tributing to delay this factor at worst 
cannot be a major one. But to what- 
ever extent the bar does delay settle- 
ments on this ground it does add a 
cost to the whole system, and it engages 
in an unseemly practice. 

A second point about the bar, the 
settlement process, and delay is one not 
frequently noted. A striking statistic 
for a delayed court is what we have 
called the attrition curve which plots 
the per cent of cases which remain on 
the calendar after any given number of 
months. At time zero all 100 per cent 
are on the calendar and they are gradu- 
ally disposed of until none remain. 
Such a curve makes it obvious that in 


9* For the New York court, for example, . 
some 14 per cent of the cases were settled 
after trial had begun and required 31 per cent 
of the total court time. Ibid., pp. 38-41, 107. 
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‘a delayed court the delay suffered by 
those cases which are disposed of prior 
to trial is substantially less on the aver- 
age than for those which require trial 
and that for a considerable fraction it 
is dramatically less.” The point then is 
that even ‘in a delayed court there is 
considerable variation in the time at 
which cases destined ultimately for set- 
tlement are settled. And these consti- 
tute of course the majority of cases. 
What then is the bar's responsibility for 
accelerating the date of settlement of the 
case which will ultimately be settled? 
Certainly more prompt settlement of 


*settlable" cases would do much. to. 


soften the social hardships of delay. 
Without more detailed study of the 
whole settlement process we can do little 
more than raise the question. In a de- 
layed court there are just a few occa- 
sions prior to trial when settlement is 
actively pursued; otherwise, the file lies 
dormant and there may be bargaining 
disadvantages in initiating another dis- 
cussion. It is an important advantage 
both of pre-trial and of the New York 
certificate of readiness procedure that 
they create neutral occasions for renew- 
ing attention to the case and thus im- 
prove the chance of its being settled 
then rather than later, if it is destined 
for settlement. It may be that here, in 
the vast domain of cases destined for 
settlement, the lawyer has the most free- 
dom to do something about the hard- 
ships of delay. 


The bar’s obligation 


There is one further point about the 
lawyer ‘and settlement. The basic fact 
about the economics of a congested cal- 
endar is that a case which is settled prior 


7 Such an attrition curve is given for the 
New York court in Table 18, 7bid. Thus, at 
a time when the average age of all trial dis- 
positions was thirty months, the average age 
of all dispositions of suits filed was twenty- 
one months and slightly over 40 per cent of 
all cases were disposed of within twelve months. 


to trial takes only a small fraction of the 
time required to dispose of it through 
trial? Does the lawyer in a seriously 
delayed court system have any obliga- 
tion to society to consider the general 
advantage if he were to yield a little and 
settle without trial? Does he have any 
obligation to weigh society's interest 
along with those of his client on the deli- 
cate scales he must use in deciding when 
to settle? Only for a moment does the 
affirmative answer have appeal Even 
in a delayed court the lawyer on either 
side is entitled to—and is derelict if 
he does not—judge settlement solely in 
terms of the merits of his client's cause. 
Anything short of this exacts a subsidy 
from his client on behalf of a congested 
court. It is not the least of the evils 
of delay that it tends to foster the notion 
that settlement is always preferable to 
adjudication of a controversy. The bar 
undoubtedly has many obligations to 
assist in efforts to. remove delay but 
among them is not an obligation to deny 
the propriety of litigation itself as a 
solution to controversy. 


The bar's benefit 


Another line of complaint goes to the 
bar's political role with respect to court 
delay. The point bluntly stated is that 
the bar in a delayed court system likes 
it that way. And the corollary is that 
without the momentum of the bar no 
serious reform of judicial administration 
will come about. The charge is not 
that the bar causes the delay but that 
it exploits it. What are the advantages 
for the trial lawyer in a delayed court? 

The impact of a long waiting period ° 


8 Again using the New York figures as an 
example, only 15 per cent of the cases were 
tried through to verdict but required 53 per 
cent of the court's total time; and the 71 per 
cent of the cases which were settled prior to 
the start of trial took only 16 per cent of the 
court's time. Table 13, Ibid. 

9 It is of course widely recognized that some 
waiting period is desirable to permit the case 
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on the preservation of evidence probably 
tends, on the average, to be offset be- 
tween plaintiffs and defendants. And 
so in all likelihood does its impact on 
the evaluation of factual ambiguities 
such as whether a plaintiff is perma- 
nently disabled. But the impact on the 
bargaining and settlement position of 
the litigants, particularly in the all-im- 
portant personal injury cases, may be 
quite another matter. “In almost every 
law suit,” Justice Vanderbilt has written, 
“there is at least one party, generally 
the defendant, who is whole heartedly in 
favor of the law’s delay.” 1° And the 
réason is not hard to find. The injured 
plaintiff is less able to endure the attri- 
tion of court delay than is the institu- 
tional defendant. In a delayed court 
the cases which are settled will be settled 
for less.* In fact it is just one more 
instance of the secondary evils flowing 
from calendar congestion that it tends 
to imbalance the justice of the settle- 
ment process. 

Further this softening of claimants 
is not fully offset by the disadvantage 
that delay must then have for plaintiff 
counsel, for it permits them to build up 
a backlog of cases and thus a backlog of 
income as security for future years. On 
the other hand the institutional defend- 
ants argue that it is 4 diseconomy for 
them to have to keep open so long the 
contingent reserve set up for a claim; 
and plaintiff counsel argue that it is a 
burden on them to have to keep plain- 
tiffs file open for so long, to have to 





and the evidence to jell. 
such a minimum fall between six and ten 
months. Ibid. pp. 51-52. 

10 Arthur T. Vanderbilt, The Challenge of 
Law Reform (Princeton, N. J.: Princeton Uni- 
versity Press, 1955}, p. 77. 

. 11 Nevertheless unless the delay is extreme, 
- it is doubtful that it affects the frequency as 
contrasted to the price of settlement. Hence 
the removal of delay will not in general tend 
to adversely affect the settlement ratio. Zeisel, 
Kalven and Buchholz, Delay in the Court 
(Boston: Little, Brown and Co., 1959), Ch. 10. 


Most estimates of . 


keep talking with him, comforting him,’ 
and so on. 

Whatever the net balance of advan- 
tage and disadvantage to the lawyer and 
his client,?* in the end, I think, the point 
tends to divert attention from more 
fruitful concerns. For at best it reminds 
us that court congestion is a curiously 
anemic public issue and that it creates 
no natural pressure groups. It may well 
be that more would be done about re- 
moving delay if the bar were goaded by 
its own self-interest to get rid of it. But 
in this sense to say that the bar is re- 
sponsible for delay is really no more 
compelling than to assert it is respon- 
sible for juvenile delinquency or air 
pollution. 


THE Bar’s CONCENTRATED CASE-LOAD 


The points thus far examined do not 
in our view establish much of a case 
against the bar. There remains the 
point arising not from any conscious 
fostering or exploiting or tolerating of 
delay by the bar but from the economic 
concentration of trial lawyers. Is the 
scarcity of trial lawyers a significant fac- 
tor in producing delay? 

The popular version is that there may 
be enough judicial manpower but not 
enough trial lawyer manpower for the 
work-load at hand with the result that 
the courts from time to time stand 
empty waiting for the lawyers. If there 
were an extreme shortage of trial law- 
yers there is no doubt it would become 
a major-bottleneck. If, for example, in 
a metropolitan court there were only 
five plaintiff and five defendant lawyers 
available, the limits of usable judicial 
manpower would literally be set by the 
number of cases these ten lawyers could 


12Tn a court with substantial delay and a 
generous preference policy undoubtedly the 
impact of delay on the individual lawyer is 
further Jessened since he is likely to have some 
power and freedom to get his important cases 
preferred for trial. 
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TABLE 1—COoNCENTRATION Or PENDING Cases Bv Size or Firm 
(Attorney of Record) 














REPRESENTING PLAINTIFF 


REPRESENTING DEFENDANT 





FIRMS WITH CASES 


PENDING Per CENT 
OF HANDLE 
Firms 
Over 1,000 cases 
Over 500 cases 0.4 
Over 100 cases 6.9 - 
20 cases 30.1 


Over 








PER CENT PER CENT Per CENT 
OF oF HANDLE OF 
CASES Firms CASES 

2.0 34.3 
10.2 6.7 62.9 
51.0 20.7 91.3 
86.6 35.5 98.1 





try in a year. Less drastic, and more 
plausible, assumptions will still yield a 
genuine problem however. If there are 
a small number of trial lawyers who 
have a large number of cases so that 
they frequently have conflicting trial 
commitments which: require continu- 
ances, and if the granting of the con- 
tinuances causes gaps in the trial sched- 
ule, then the concentration of the bar 
will have a genuine impact on delay.!? 
Ít is evident that the thesis involves 
several points of fact and we shall con- 
sider them in turn. 

First, how great is the economic con- 
centration of the trial bar? We have, 
for example, a set of figures for Chicago 
for 1958 showing the distribution among 
law firms of the jury cases pending in 
all state courts of unlimited civil juris- 
diction. The concentration is striking. 
On the plaintiff side 6.9 per cent of the 
firms handle 51 per cent of all cases, and 
6.7 per cent of the defendant firms have 
62.9 per cent of the cases. A few plain- 
tiff firms have over 500 cases. pending 
and some 2 per cent of the defendant 
firms have over 1,000 cases pending. 

Such economic concentration may be 
significant for a variety of reasons; it 
may invite inquiry as to how law busi- 
ness is recruited; it may suggest possi- 
bilities of “block” settlements of a num- 


18 One of the most effective statements of 
the thesis ever made is that by Judge Ulysses 
S. Schwartz in Gray v. Gray, 61 Ill. App. 2d 
571, 576, 128 N.E. 2d 602, 604-605 (1955). - 


ber of cases at one time; and it may 
indicate that there is a problem about 
the speed of settlement of those cases' 
which are settled before trial. But 
whatever its significance for such issues, 
tracing its impact on court delay re- 
quires further analysis. 


The bar’s schedule-gaps 


As we have already noted the eco- 
nomic concentration .can affect court 
congestion only if it results in gaps in 
the trial schedule. Unfortunately only 
a detailed hourly time record for each 
trial part would show how frequently a 
scheduling gap results from conflicting 
lawyer dates, and such records are almost 
nowhere available. Judges often do 
mention this but because the gap ap- 
pears to the judge a visible and irritating 
reason for delay, its frequency is likely 
to be exaggerated. 

We can, however, approach the mat- 
ter somewhat less directly. We were 
able for the New York Supreme Court 
to determine the degree to which the 

14 For the New York court is was possible 
to set a rough outside limit. Taking New Jer- 
sey as a model yardstick we found that New 
York judges over a year worked 19 per cent 
less time on the trial bench. This relative loss 
of trial hours included however in addition 
to scheduling gaps other factors such as illness. 
Hence we concluded that for New York the 
maximum loss of judge time which the con- 
centration of the trial bar could be causing was 
well under 19 per cent. Zeisel, Kalven and 
Buchholz, Delay in the Court (Boston: Little, 
Brown and Co., 1959), pp. 193-94, 
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trial of Jaw cases in the court is actually 
concentrated. Table 2 shows the num- 
ber of plaintiff lawyers who had personal 
injury cases reaching assignment during 
the five-month period from March 
through September 1957. 

Table 2 indicates that the busiest 1 
per cent of the plaintiff lawyers had 
6.4 per cent of the cases, and that each 
lawyer in that group appeared on the 
average 2.1 times per month in the court 
during the observed period of five court 
months. The busiest 5 per cent which 
include the busiest 1 per cent tried 22.5 
of the cases and appeared on the average 
of “1.6 times per month, and so forth. 
The concentration among defense coun- 
sel is, as would be expected, somewhat 
greater.!5 

Such figures then indicate that there 
is serious concentration of actual trial 
work. Some 10 per cent of the active 
bar handles 35 per cent of all trials. 
Yet the concentration falls well short of 
taxing the physical capacity of even the 
busiest lawyers. At its very peak it is 
4.3 appearances per month for defense 
counsel and 2.1 appearances per month 
for plaintiff counsel; and for the busiest 
10 per cent the average appearances per 
month are 2.1 and 1.2, respectively. 

On this perspective the problem may 
seem to have evaporated. But a quali- 
fication must be added to explain why 


15 See Table 83, Ibid. 


43 
the concentration of the bar is never- 
theless a problem? What matters in 
the end is not the average ratio of law- 
yers to cases but rather the chances of 
conflicting trial commitments if cases 
are assigned to trial in a random se- 
quence. The important fact here is that 
even a relatively low ratio of lawyers to 
cases can imply a very great chance of 
conflicting dates. Perhaps the simplest 
way to illustrate this is by recourse to 
an instructive statistical anecdote. If 
there are twenty-four people at a dinner 
party, what are the odds that at least 
two of them will have identical birth- 
days? Although there are 365 days to 
choose from, the odds surprisingly are 
better than even. The underlying theo- 
rem applies equally to the odds that 
a lawyer who averages two appearances 
per month, or four for the busiest de- 
fense attorneys, will run into a conflict 
of trial schedules. When the selection 
of trial dates is made without regard to 
a lawyer’s previous commitments, the 
odds are several thousands to one that 
some conflicts will arise. Hence al- 
though the figures. will vary from one 


- 18 For the New York court there is an addi- 

tional qualification. Our figures referred to 
only one of several courts which draw upon 
the bar in the metropolitan New York area, 
and there is reason to believe it was more suc- 
cessful than the courts with which it was com- 
peting in getting and holding busy trial law- 
yers. Ibid., pp. 196-97. 


TABLE 2—COoNCENTRATION OF PLAINTIFF LAWYERS* IN PERSONAL Injury TRIALS 
IN THE NEW York COURT 











NUMBER OF 
LAWYERS IN 


CUMULATIVE PER CENT 
OF COUNSEL 








APPEARANCES IN COURT OVER 


AVERAGE NUMBER 
5-MontTH PERIOD OF APPEARANCES 


PER MONTH PER 








EacH GROUP r COUNSEL IN 

(PER CENT) (NUMRER) Turs Group 
Busiest 1% 3 6.4 31 2.1 
Busiest 5% 14 22.5 109- 1.6 
Busiest 10% 28 34.6 168 1.2 
Remaining 90% 258 65.4 318 0.2 
Total 10095 286 100.0 486 0.3 





* This Table, unlike Table 1, refers to the individual lawyers who actually tried the case, irre- 


spective of what firm they belonged to, 
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urban center to another, we can readily 
conclude that there is enough concentra- 
tion to multiply greatly the danger of 
conflicts even though there is enough 
trial-bar manpower to try all cases 


without conflict on an ideally planned 


schedule. . 


Proposed remedies 


In so far then as concentration of the 
bar is a factor contributing to delay, 
what remedies are available? A court 
might of course attempt to limit by 
direct rule the number of cases a given 
lawyer or law firm is permitted to han- 
dle. But this would seem a clumsy and 
impolitic solution." In any event two 
alternatives deserve serious considera- 
tion. First; changes in scheduling pro- 
cedures might considerably reduce the 
chance of a gap. Although the practical 
details might prove troublesome, the es- 
sential point is simply that in scheduling 
the court recognize the concentration as 
a fact of life and seek to accommodate 
it, remembering that the existing con- 
flicts arise because of random assign- 
ment as well as scarcity of lawyers.!5 ° 

But ultimately the court has the 
power to compel lawyers to go to trial 
and thus to force them, if necessary, to 
turn some of their cases over to other 
lawyers or to add additional trial per- 
sonnel to their own firm. In Gray 
v. Gray, the Illinois Appellate Court 
squarely faced the trial court's power to 


17 Somewhat less directly the court may dif- 
ferentiate in granting continuances between 
counsel in terms of the number of cases they 
have pending. 'Thus the District of Columbia 
requires that no lawyer without the consent of 
his opponent may secure a postponement on 
the grounds of an engagement elsewhere if he 
is counsel of record in more than twenty-five 
cases in the court. See the remarks of Judge 
Laws, Attorney-General’s Conference, 1956, 
pp. 37, 140. 

18 See, for example, the interesting scheme 
reported by Judge Evans of the Bronx City 
Court in Calendar Congestion—A New Ap- 
proach, 26 N. Y. S. B. Bull. 368 (1954). 


deny a continuance when counsel for one 
of the parties is engaged elsewhere. The 
plaintiff had filed a complaint for di- 
vorce and the case was originally as- 
signed for trial on October 29, 1954. 
Then, over the objection of opposing 
counsel the case was continued four 
times on account of engagements. of 
plaintiff's counsel and finally November 
22 was set for the trial date. On that 
day the trial judge denied a motion 
for further continuance, sought on the 
ground that plaintiff's counsel was still 
active elsewhere, and ordered the case 
to go to trial. Counsel who had ap- 
peared on behalf of plaintiff's counseP to 
request the continuance refused to pro- 
ceed on the ground that he was not 
prepared to try the case and the court 
thereupon dismissed the plaintiff’s com- 
plaint for lack of prosecution. On ap- 
peal, the Illinois Appellate Court vigor- 
ously affirmed the power of the trial 
judge to take such action, saying it was 
the duty of the trial judge to do pre- 
cisely what he had done.!? To the plain- 


19 The English practice is in accord. I am 
much indebted to Professor J. A. Jolowicz of 
Trinity College, Cambridge; for the following 
comment in a recent letter to me: “It may in- 
terest you to know that the line taken in 
Gray v. Gray represents the general practice 
in this country. Counsel’s convenience, as we 
call it, is never accepted as a reason for 
adjournment in the. ordinary way, unless the 
barrister’s other case happens to be in the 
House of Lords. Of course, sometimes the real 
excuse for an adjournment is that counsel is 
engaged elsewhere, but this is never the stated 
reason. One occasion I happened to be in 
court when a very young pupil sought an 
adjournment of one of his master’s cases and 
simply said that his master was engaged else- 
where. The judge's reply was, ‘Wrap it up a 
bit, Mr. Jones.’ 

“Of course it happens with us too that a 
member of the Bar may be required in two 
places at once, but the general rule is that he 
must return the brief in one of the cases, and 
he is supposed to do this as soon as the likeli- 
hood of a clash becomes evident. 'The English 
rule—one of etiquette alone—is put as follows 
in Boultan’s Conduct and Etiquette at the 
Bar, p. 18: 
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tiff’s argument that she had a constitu- 
tional right to select her own attorney 
and be represented by him in the trial 
of her case, Judge Ulysses Schwartz 
observed in a passage which merits 
quoting at length: ?° 


It is wrong in theory, in its premise, and 
in its conclusion. There is no constitu- 
tional, statutory or other provision which 
gives a party the right to choose a particu- 


lar lawyer, without regard to whether that. 


lawyer has the time to try the case or not. 
Such a doctrine would have results that 
would be disastrous. We cannot assume 





‘Briefs are as a rule delivered and accepted 
on the understanding that it is possible that 
a counsel may be prevented from attending 
the case. It is a paramount duty of a barrister 
not to embarrass his client and to allow suffi- 
cient time for another counsel to be engaged 
and to master the brief. A barrister is under 
a duty to give warning to his instructing solici- 
tor as soon as there is any appreciable danger 
that he many not be able to attend to a brief 
and to return the brief if required. Only in 
the most exceptional cases should a brief for 
the defense of a person charged with a capital 
offense be returned when once accepted, and 
then only if sufficient time remains for another 
counsel to master the case. : 

‘If counsel is instructed in a civil: case 
which clashes with the defense of a prisoner 
in a criminal case, then he must return the 
brief in the civil case.’ . 

“Of course it is sometimes the case that a 
barrister hangs on to two briefs too long, and 
then the result is that one of his cases will 
have to be handled by someone who has had 
little time to prepare, but at least our system 
does ensure that the engagements of counsel 
do little to cause delay. There is no reason 
why a firm of solicitors should not have sev- 
eral cases in court at the same time, each with 
different barristers, and it may be that there 
js here one of the advantages of a divided 
profession." 

206 II]. App. 2d 571, 580-81, 128 N.E. 2d 
602, 606-7 (1955). 


that there is only one lawyer who can prop- ` 
erly represent the plaintiff in this divorce 
case. There are 11,000 lawyers in Cook 
County. The attorney for plaintiff is an 
able lawyer, well-known to the members of 
this court. His ability has attracted a large 
clientele. However, in times like these 
when litigation swamps the courts, it is the 
duty of lawyers to cooperate in the trans- 
action of the business of the court. There- 
fore, as suggested by Mr. Justice Jackson,?+ 
where business is tendered a lawyer to 
which he does not have time to attend, he 
should let it go to some other lawyer. 

It is the duty of our profession to train 
younger men to take care of the legal needs 
of the community. This is done on a large 
scale in the medical profession. It is a 
matter to which trial lawyers in particular 
should give attention. We consider a bane- 
ful practice the custom which has grown 
in past years of a trial lawyer appearing 
alone, no matter how important the case 
may be, on the assumption that court or 
jury may be impressed by the lone advo- 
cate struggling to represent his client. The 
lawyer who represented plaintiff is a mem- 
ber of a large firm. We do not know the 
nature of his arrangement with his asso- 
ciates but the trial court had the right to 
assume that one of them would have come 
to his rescue in the emergency. If he has 


` no such arrangement and has trained no 


no one to assist him, the responsibility is 
his for his client's dilemma. 


21 The court here refers to the following 
passage, quoted earlier in its own opinion at 
578: “When more business becomes concen- 
trated in one firm than it can handle, it has 
two obvious remedies: to put on more legal 
help, or let some of the business go to offices 
which have time to attend to it. I doubt if 
any court should be a party to encouraging 
the accumulation of more business in one law 
office than it can attend to in due time.” 
Justice Jackson in Knickerbocker Printing 
Corp. v. United States, 75 Sup. Ct. 212 (1954). 


The Jury and the Court Delay 


By HANS ZEISEL 


ABSTRACT: To save court time, and thereby reduce court 
congestion, it has been suggested that the civil jury be abol- 
ished. But the actual amount of time that could be saved is 
too small to warrant by itself such a move. So basic an herit- 
age of our judicial system should be abolished only if we con- 
sidered this to be.an advisable step also in a nondelayed court 
system. Nor do the various proposals aimed at encouraging 
voluntary waiver of juries hold much promise. But while the 
number of jury trials should not be curtailed, much can be 
done to shorten them, through expeditious impaneling of jurors - 
and especially through greater control of court proceedings by 
the judge. An innovation which promises considerable savings 
is to separate liability and damages in the jury trial and to try 
damages .only if the jury finds liability. But whatever means 
are proposed to reduce court congestion and delay, none should 
be accepted unless it preserves the best in our legal system.—Ed. 
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T a time when court congestion has 
become a local calamity and a na- 
tional scandal, proposals for abolishing 
the jury in all personal injury cases or 
all negligence cases do not come as a 
surprise.t But such a move would cut 
so deeply into our legal tradition that 
it merits careful scrutiny. 


ABOLITION.OF THE CIVIL JURY 


Since these proposals are made with 
the primary purpose of saving court 
time, the first question requiring an an- 
swer is, just how much court time abol- 
ishment of the jury would save. We 


must begin, of course, with the more 


basic question of how much longer it 
takes to try a case with a jury than 
without one. Until recently one could 
hear a great range of answers, but now 
it has been established with some con- 
fidence that it takes about 40 per cent 
less- time to try a personal injury case 
without a jury than with a jury? To 
arrive at the over-all savings for a par- 
ticular court this figure must be applied 
to the number of jury trials that would 
be affected by the new rule. This com- 
putation has been made for one of the 
country’s busiest trial courts, the Su- 
preme Court of New York County, that 
is of Manhattan. If the jury were abol- 
ished there for personal injury trials, the 
court would save the equivalent of 1.6 
judges annually. This substantial econ- 

omy must be gauged, however, in its 


1See The Symposium: Jury Trial on Trial, 
28 N.Y. S.B. Bull. 322 (1956), especially Justice 
David W. Peck's paper. 'The proposals aim 
variously at the abolishment of the jury in 
personal injury automobile negligence or all 
tort trials for personal injury or property dam- 
age. Proposals to transfer automobile negli- 
gence claims from the courts to a commission 
(as. was done with workmen compensation 
claims) recently gained some ground in Cali- 
fornia, where the possibility is being investi- 
gated on the governor's suggestion. 

2H. Zeisel, H. Kalven, B. Buchholz, Delay 
in the Court (Boston: Little, Brown and Com- 
pany, 1959), Chap. 6, esp. p. 81, 


context. These 1.6 judges would be 
saved in a court which has altogether 
some 26 judges, 19 of whom sit in the 
law division.? 

Another way of putting into proper 
perspective this potential gain accrued 
from abolishing the jury is to compare 
it with another suggested remedy which 
would bring about a comparable saving 
of time. If each judge in the civil law 
division of the New York court were 
to curtail his summer vacation by two 
weeks—an experiment the court actually 
made in 1956—court time equivalent to 
1.5 judges per year would be saved, 
almost exactly the amount that would be 
saved by removing personal injury trials 
from the jury.* 

Abolishing the jury then is, relatively 
speaking, a small saving. To be sure, 
the New York court is not typical of 
most other courts. The proportion of 
contract cases among its law trials is 
much greater than anywhere else, be- 
cause of the concentration of commerce 
in Manhattan. Nearly half of the New 
York court's trial time is spent on com- 
mercial cases. Moreover, for reasons 
which will occupy us presently, the num- 
ber of cases tried already without jury. 
is unusually high in the New York 
court. But even if such adjustments are 
made for other courts, the time saving 
to be expected from abolishing the jury 
is not large enough, on our view, to 
justify by itself abandoning so impor- 
tant a tradition of our legal system. 


Juries’ and judges’ findings 


The more thoughtful advocates of 
abolishment of the civil jury have seen 
this problem. They are making their 
point by suggesting that the ways juries 
and judges decide personal injury cases 
are not sufficiently different to warrant 
continuation of the costlier mode of trial 
by jury. If this were true, it would be 

3 Ibid., Chap. 7, esp. p. 83, 

* [bid., p. 176 8f, 
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a point. As matters stand, however, 
juries do decide cases differently, which 
will come as no surprise to the many 
trial lawyers who have such clear prefer- 
ences for one or the other mode of trial. 

For some 4,000 civil jury trials, in 


which the presiding judges told us how ` 


they would have decided the case, had 
they sat without a jury, we were able to 
determine with precision the difference 
in verdict between these two modes of 
trial. Following are a few preliminary 
findings from our analysis of the per- 
sonal injury cases which form the bulk 
of civil jury trials. 


THE Jury’s AND THE JuDGE’s FINDINGS 
IN PERSONAL Injury CASES 


JURY FOUND: 


JUDGE WOULD FOR FOR 
HAVE FOUND: PLAINTIFF DEFENDANT 





FOR 

PLAINTIFF 54% 
FOR 

DEFENDANT 46% 


45% (Totar = 100%) 


55% 


Judge and jury agree in close to 
80 per cent of the cases, and their dis- 
agreement is almost balanced. The 
jury finds in as many cases for the plain- 
tiff where the judge would have found 
for the defendant as the other way 
around. But the cases in which judge 
and jury disagree can be differentiated 
from those in which they agree; they are 
not mere random deviations, but imply 


5 These data are drawn from the Jury Proj- 
ect of the University of Chicago Law School, 
of which Professor Harry Kalven, Jr. is the 
director. The project, made possible by a 
grant from the Ford Foundation, has been 
engaged in a long-range study of the American 
jury system. We are now in the process of 
writing up the research in a series of volumes 
to be published by Little, Brown and Com- 
pany. Delay in the Court, the first of the 
volumes, appeared in 1959 and had its origin 
in the alleged connection between civil jury 
trials and court delay. 


per cent of all trials. 


a different, standard .of adjudication. 
Moreover, judge and jury disagree mark- 
edly on the awards they make even if 
they agree on liability. ‘Case for case, 
jury awards are on the average some 
20 per cent above what the judges would 
have given. 

Suffice it then here to state, that if we 
abolished the jury in civil cases, we 
would change not only the form of our 
trials but for a great many of them also 
the substance of the verdict. Against 
a balance of such far reaching conse- 
quences, the time saving must look even 
less compelling. 

In any event, these savings are 'not 
great enough, to suggest abolishment 
without a thorough investigation of the 
jury trial on its merits. There may be 
reasons for abolishing the jury in per- 
sonal injury trials, but the saving in 
judge time it would bring about cannot 
be the decisive argument. 


VOLUNTARY Jury WAIVER 


If abolishment, then, is put aside, 
could one not try at least to encour- 
age voluntary reduction of jury trials 
through jury waiver by counsel? 

Across the country the jury in per- 
sonal injury trials is waived in some 20 
Could this per- 
centage be increased and thereby the 
time required for trying these cases 
reduced? ® 

The best way to begin answering this 
question is to see what motivates the 
present jury waivers. These motives fall 
into two groups. In the first group of 
cases no difference in verdict is expected 
if the case be tried before a judge in- 
stead of a jury: 


The case hinges on a question of law, 
the facts are undisputed . . . Insurance on 
the case is limited in relation to damages: 
even a judge verdict would exhaust avail- 
able funds ... The damages are at best 


6 Zeisel, Kalven, Buchholz, op. cit., Chap. 8, 
p. 87 ff, 
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so small that any difference between jury 
and judge is negligible. 

In the second group of cases the ex- 
pected difference between jury and judge 
verdict is implicitly acknowledged, but 
offsetting advantages are seen. 


Special preferments 


Thus, if a court wanted to increase 
the number of jury waivers, it would 
have to follow either or both of these 
ways: put some kind of differential tax 
on the jury trial (or premium on the 
judge trial) or make the difference be- 
tween them negligible. The first way is 
being used with some success in the New 
York court. There, waiver of jury trial 
is rewarded with special preferment. A 
personal injury case for which the jury 
is waived receives immediate trial in- 


stead of having to wait through the: 


normal delay interval. As-a result the 
New York court has a greater proportion 
of jury waivers than any major court in 
the country. 

The main trouble, of course, is that 
any such device, to succeed, must move 
both litigants at the same time. To 
waive jury trial effectively consent of 
both sides is needed. And this is a most 
difficult job, because if the plaintiff sees 
the balance of advantages in favor of 
a jury trial, the defendant—provided 
neither side misjudges the situation— 
will see his advantage in a bench trial; 
and vice versa. The New York scheme, 
to give preferment for jury waiver, suc- 
ceeds to some extent because sometimes 
the plaintiff will waive the jury to obtain 
an early trial, and the defendant will 
forego the advantage of a later trial date 
for a trial without a jury in which he 
expects a better verdict. At one time 
the Appellate Division of the Manhattan 
Supreme Court had assurances from the 
major defendants, the insurance com- 
panies and the city of New York, that 
they would waive jury trial any time a 
plaintiff chose to waive it, and consent 


to an early trial. This agreement 
seemed to work for a while but broke 
down when the city of New York de- 
clared that it preferred jury trial in all 
cases, and other defendants decided at 
least not to commit themselves. Whether 
this was done out of genuine preference 
for the jury, or only to gain the time 
offered on the delayed jury calendar was 
never explored. 

However, even if they worked, devices 
that tax the jury trial and reward its 
waiver do not recommend themselves. 
They smack of punishing a litigant for 
exercising his constitutional right and 
of trying to abolish the jury by subter- 
fuge. 

There seems to remain the other 
route: to eliminate the difference be- 
tween jury and judge trial and thus 
make it superfluous for either party to 
resort to the more cumbersome jury 
trial. One of the efforts to be watched 
with interest is the establishment of a 
special panel of judges in the Los An- 
geles courts who are to try personal 
injury cases for which the jury has been 
waived. The judges have been selected 
for this job because they have acquired 
the reputation for adjudicating very 
much like juries would do in their place. 


Comparative negligence rule 


Another, less direct, effort in this area 
is the proposal to substitute comparative 
negligence for the rule of contributory 
negligence. The proposal is based on 
the assumption that presently one of 
the major differences between judge and 
jury is their respective treatment of that 


* This.common law rule, stated briefly, pre- 
vents a plaintiff from recovering damages if 
his own negligence has contributed to causing 
the damage, even if his share of the guilt was 
considerably smaller than that of the defend- 
ant. Comparative negligence permits recovery 
under these circumstances, but provides that 
the plaintiff damages be reduced by the per- 
centage the plaintiff’s negligence constitutes of 
the total negligence. 
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rule. It is alleged that the jury, unlike 
the judge, in spite of the judge’s in- 
struction, is likely to apply some sort 
_ of comparative negligence. 

It is hard to see how such a change 
could increase jury waiver. The plain- 
tiff, for much the same reason that made 
him prefer a jury under the contributory 
négligence rule, will prefer it also under 
the new rule; not only because of the 
expected difference in the evaluation of 
the damages, but also because the jury 
may take a more sympathetic view of 
the degree of the plaintiff's negligence 
and discount the award less. In addi- 
tion, we are satisfied that a different 
handling of the contributory negligence 
rule is not one of the major differences 
between judge and jury verdicts. 

Thus a change in the law from con- 
tributory to comparative negligence— 
whatever other merits it may have—is 
unlikely to change the disagreement bal- 
ance between jury and judge verdicts. 
Such a change, therefore, cannot be ex- 
pected to lead to an increase in the fre- 
quency of jury waivers. If anything, 
it should increase the work-load of the 
courts because it is bound to increase 
the number of claims raised. Under 
the contributory negligence rule, some 
claims with major contributory negli- 
gence had clearly so little chance before 
either jury or judge, that no defendant 
would take them seriously. Under com- 
parative negligence they would become 
legitimate claims and could increase, 
therefore, the number of trials. Data 
from Wisconsin, a comparative negli- 
gence state, provide statistical support 
for this suspicion. Its ratio of damage 
claims to automobile accidents is con- 
siderably above the average. There is 

8 Delay in the Court, p. 229, note 7. See 
there also the discussion of comparative negli- 
gence in Chapter 8 (esp. p. 90 ff.), and espe- 
cially Justice Peck's proposal to permit stipu- 
lation of comparative negligence as reward 


for stipulating waiver of jury trial The 
problem has also been investigated by Colum- 


a third possible way in which the 
change-over could affect the work-load 
of the courts: it may affect the propor- 
tion of claims settled-without trial. But 
how it would affect it is yet to be ex- 
plored. We know nothing about it. 

One thing is again clear. It would 
be a mistake to recommend abandoning 
the contributory negligence rule if re- 
ducing the work-load of the courts is 
the proposal’s sole purpose. 


ACCELERATE THE JURY TRIAL 


But while we cannot do much gnd 
possibly should not do anything to cur- 
tail the use of jury trials, there are a 
number of moves which could save court 
time by shortening the jury trial as it 
now exists in most courts. 


Expeditious New Jersey Trials 


Merely by comparing jury trials in 
two states, in the Manhattan Supreme 
Court and in New Jersey, we found that 
there is considerable leeway in the 
amount of time a court cares to spend 
on the conduct of its trials. Our data 
strongly invite the conclusion that jury 
trials of personal injury cases are tried 
more expeditiously in New Jersey than 
in the New York court. In fact the dif- 
ference is so substantial as to suggest 
that the length of jury trials of roughly 
comparable cases under different court 
systems may differ as much as the jury 
trial has been shown to differ from the 
bench trial.® 


bia University’s Project for Effective Justice. 
After Arkansas had temporarily changed to 
comparative negligence, the Project conducted 
an interesting survey among lawyers and 
judges which led to, among others, the follow- 
ing conclusion: "Introduction of comparative 
negligence . . . did not drastically alter the 
size or quality of the courts’ burdens . . .” 
(Maurice Rosenberg, Comparative Negligence 
in Arkansas, 13 Ark. L.R. 89, 108 [1959]). 
? Ibid., Chap. 9, p. 9 ff. 
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LzNofH of PERSONAL Inyory TRIALS IN 
New JERSEY AND New YORK 
METROPOLITAN COURTS 





AVERAGE 
NUMBER 
AVERAGE LENGTH 


OF X 
WITNESSES OF Jury TRIAL 


New Yorx BA. 17.4 hours 
New JERSEY 78 9.5 hours 
DIFFERENCE 3 7.9 hours 

{-4%) (—45%) 





Although the average number of wit- 
nesses per trial is almost identical for 
New York and New Jersey, the New 
Jersey courts require 45 per cent less 
time to try a case than the New York 
court. : 

In an effort to further corroborate 
this difference in: jury-trial length be- 
tween New York and New Jersey we 
obtained a sample of four personal in- 
jury trial transcripts in roughly com- 
parable cases from New York and five 
such transcripts from New Jersey and 
subjected them to a detailed content 
analysis. 


COMPARING 9 TRIAL TRANSCRIPTS FROM 
New YORK AND NEW JERSEY 











AVERAGE 








NUMBER 
oF AVERAGE | NUMRER 
TEsTIMONY| NUMBER | OF LINES 
LINES oF WIT- PER 
PER NESSES WITNESS 
TRANS- 
SCRIPT 
New York 8,660 10.3 980 
New Jersey | 7,280 12.6 580 
DIFFERENCE —40% 





Also this second measurement of ‘the 
court’s efficiency yields a difference in 
the 40 per cent range. 


Role of the trial judge 


The causes oi this difference are not 
entirely clear. Undoubtedly a great deal 
depends on the role of the trial judge, 
and his proper role in a jury trial has 


long been a controversial and debated 
topic in America. Clearly, the judge 
can speed up a trial if he takes more 
vigorous charge of it, participates in the 
questioning himself, curtails repetitive 
testimony, and discourages purely for- 
mal objections. The extent of the trial 
judge's control may in turn depend also 
upon the degree to which such cón- 
trol is supported by appellate courts. 
Whether the trial judge is to remain 
a passive umpire, as in many American 
jurisdictions, or take full command of 
the trial, as in England, touches impor- 
tant values which go beyond the prob- 
lem of removing delay. All that can be 
said with confidence is that the possi- 
bilities of accelerating the jury trial it- 
self may have received too little at- 
tention. The questions raised by the 
relative brevity of the New Jersey trial 
should be an inviting and promising 
subject for further study. 

There is one specific point at which 
higher judicial control could bring about 
considerable savings in some courts. It 
appears that jurisdictions vary consid- 
erably in the average time they require 
for the impaneling of the jury. Our 
studies have shown that where this pro- 
cedure is time consuming, it is being 
used more for the indoctrination of the 
selected jurors than for the original pur- 
pose of selecting them.*° 


Separate liability and damage issues 


A most promising, if radical, move to 
speed up jury trials has recently been 
made in the federal court for the North- 
ern District of Illinois. The court put 
into action our suggestion ** to separate 
also in jury trials the liability issue from 
the damage issue. To make this sepa- 
ration in bench trials is not an unknown 

10 A study made by Professor Saul Mendlo- 
vitz as part of the University of Chicago Law 
School Jury Project. 

11 Op. cit., pp. 99, 292. See Judge J. Miner’s 
article Court Congestion, A New Approach, 
Dec. 1959 A.B.A J. 
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practice, but it is seldom applied. Now, 
- the Chicago court has encouraged its 
judges to make this separation also in 
jury trials. If the jury finds liability, 
the trial after a pause resumes and the 
same jury now hears the litigation of 
the damages. If the jury denies liabil- 
ity, the trial, of course, is over. 

This move is bound to save at least 
20 per cent of the court's trial time. 
Since the jury in 45 per cent of the 
cases finds for the defendant, damage 
litigation in these cases will be obviated. 


And if we assume that the discussion of- 


damages usually consumes about half of 
the trial time, we arrive at a saving of 
the indicated order. 

This separation may also bring about 
collateral savings. Once liability and 
damages are tried separately, either 
issue might be stipulated and only the 
other submitted to trial, moreover, 
once liability is affirmed, out of court 
settlement of the remaining damage is- 
sue might be facilitated. And instead 
of hoping or fearing that the jury might 
not be able to compromise liability and 
damages, the litigants themselves may 
prefer to do this—and settle the case.” 
In ‘case of trial, there accrues also a 
clear procedural advantage in that the 
order of presentation of the evidence be- 
comes more coherent. The customary 
sequence: plaintiff (liability, damages), 
defendant (liability, damages) is re- 
placed by the more logical sequence: 
liability (plaintiff, defendant); damages 
(plaintiff, defendant). 

It is significant that this move required 
no change in the law and can probably 
be followed in other jurisdictions. 

Of all the time-saving remedies, the 
split trial should prove the most power- 
ful. It can probably be introduced in 

12 An exact measure of the time saved by 
the split-trial rule will soon emerge from the 
experience of the Chicago court. There steps 
have been taken, with the co-operation of the 


University of Chicago Law School, to gauge 
the exact effect of the rule. 


most courts without change of the law '? 
and it can stand the supreme test of all 
remedies: the procedure recommends 
itself as superior also in a nondelayed 
court. 


PRÉCIS 


What, then, can we say by way of 
summary about the jury and the delay 
problem? 

First, that the abolition of the jury 
in civil cases, though it would save some 
court time, would not save enough time 
to permit this to become an overriding 
argument for its abolition. Second, 
none of the proposed devices to increase 
the voluntary waiver of jury trials, un- 
less they amount to objectionable cur- 
tailment of the jury by subterfuge, holds 
much promise of being effective. Third, 
there is ample room for expediting the 
jury trial in its present form: by a gen- 
eral tightening of court control over the 
impaneling procedure and the presenta- 
tion of evidence and by the specific meas- 
ure of permitting separate trials for the 
issue of liability and the damage issue. 

One general rule emerges with respect 
to any permanent reform designed to 
remedy court delay, be it abolishment 
of the jury, or the removal of automobile 
accident cases from the courts to a 
special commission, as recently aired by 
the governor of California. No reform 
should be initiated that would not rec- 
ommend itself also in a nondelayed 
court. The reason is obvious. Once 
such a reform has accomplished its pur- 
pose and delay is cured, the reform stays 
with us in the now nondelayed courts. 
And we better make sure that the price 
for bringing our courts up to date is 
not a lowering in the quality of our 
judicial process. 

13 The Chicago federal court introduced the 
practice by a Rule of Court. The Philadel- 
phia federal court, I am informed, has been 
using the device sporadically for some time, 


without a special Rule; it considers the prac- 
tice covered by Federal Rule 42(b). 


A Proposed Automobile Accident Compensation Plan 


By SAMUEL H. HOFSTADTER * 


ABSTRACT: Automobile accidents have kept pace with the 
steadily rising highway use. In a real sense these are not caused 
by man but by the automobile itself. When the blow strikes, 
the complainant can obtain redress only by proving the opera- 
“tor careless. But if his own negligence contributed in any way, 
he may not be recompensed, whatever the fault of the operator. 
These rules are so harsh that juries circumvent them, trial of 
these cases is largely a matter of chance, the courts are jammed, 

. justice is delayed, and many accident victims are denied reim- 
bursement. Alternative theories predicated on fault are more 
sound but miss the heart of the problem. The solution lies in 
granting compensation on a prearranged schedule regardless of 
fault—as in workmen’s compensation. If immediate adoption 
of such a plan is not possible, automobile cases should in the 
interim be assigned to special tribunals consisting of a judge, 
a layman and a physician, with apportionment of damages sub- 
stituted for the rule of contributory negligence. In the era of 
the automobile, no victim of its thrust should be required to 
carry the burden of his pain and suffering alone. 


Samuel H. Hofstadter, LL.B., New York City, has been a Justice of the Supreme Court 
of New York since 1933. He was Special New York Assistant Attorney-General from 
1922 to 1924; and was a member of the Legislature from 1924 to 1932, serving on Com- 
mission on Administration of Justice (1930-1932) and as Chairman of the Legislative 
Inquiry into the Affairs of the City of New York (1931-1932). Judge Hofstadter is 
author of The Development of the Right of Privacy in New. York (1954) and of The 
Fifth Amendment (1955), as well as various articles in professional journals. 


*I am indebted to Jacob M. Dinnes of the New York Bar for assistance in arrangement and 
editing in the preparation of this article. 


53 


54 Tue ANNALS OF THE AMERICAN ACADEMY 


HEN the automobile first ap- 

peared on the scene, it stirred the 
imagination as a marvel of the inventor’s 
art; today it is a commonplace part of 
our daily life. Automobiles are every- 
where; highways, thruways, and park- 
ways have been and are being constantly 
built to facilitate their movement and 
their speed; practically every munici- 
pality in the country is grappling with 
the traffic and parking problem. In 1923 
we had 15 million registered cars in the 
United States. By 1956 they had in- 
creased to 60 million. By 1970, they 
are expected to total 90 million! Nor 
does this growth in the number of auto- 
mobiles on our roads tell the whole 
story. Not alone is the speed of which 
they are now capable substantially 
greater, but over the years the lawful 
speed limit has been progressively in- 
creased. This is the contemporary pic- 
ture, of which the automobile accident 
is an integral part and inevitable con- 
comitant. 

Experience * teaches that accidents 
have kept pace with the steadily rising 
highway use. Last year the New York 
Bureau of Motor Vehicles reported: 
“Motor vehicle accidents rose to a new 
high in this State during 1957. 
Accidents involving personal injuries 
showed an alarming increase . . .." Be- 
cause the use of the automobile is today 
so general, almost everyone, operator, 
passenger, pedestrian is exposed to its 
hazards. The Bureau observed that of 
the persons killed, 38 per cent were 
drivers, 26 per cent passengers, 35 per 
cent pedestrians, and 1 per cent bi- 
cyclists. 

The late Dr. C. A. Kulp, Professor of 
Casualty Insurance, remarked: “The 
automobile liability hazard appears to 
be essentially quantitative. . . . The 
number of automobiles is controlling. 
Other factors mitigate or exaggerate 
hazards but they are essentially second- 
ary.” Dr. J. L. Malfetti of the Safety 


Research Institute of Columbia Univer- 
sity has just reported that drivers were 
responsible for 80 to 95 per cent of 
accidents, adding: “No driver, given 
cause enough, is immune to unsafe driv- 
ing behavior. He cites as factors: 
highway hypnosis on dull stretches; los- 
ing the concept of speed and space when 
reducing speed from 60 to 25 miles an 
hour for an exit ramp; tension responses, 
and so forth. 

Despite earnest safety campaigns, de- 
spite improved methods of testing and 
inspection, despite improved roads and 
highways, despite all the many other 
measures taken to reduce automobile 
accidents, they persist and are growing 
in ever increasing numbers. Thus, in 
the final analysis and in a real sense, 
the fault lies not with man, but with the 
automobile itself and its tremendous po- 
tential for mischief. Almost forty-years 
ago, Cardozo referred to it as an instru- 
ment of danger to life and limb. 


LIABILITY FOR DAMAGES 


When the blow strikes, whether it 
causes death, bodily injury or property 
damage, redress can now be had only 
by resort to law on the basis of negli- 
gence. In Jayman’s language, the word 
“negligence” may be changed to “fault.” 
Unless the fault of the operator of the 
automobile caused the accident, the vic- 
tim may not recover. 

“Negligence is of a negative character. 

. . the failure to conform to the stand- 
ard of a normal man" in Professor Bur- 
dick's phrases; But what is the stand- 
ard of a normal man? When is the 
operator at fault? When does the fault - 
cause the accident? The concept is so 
vague that ordinarily the answers are 
left to the sound judgment of a jury. 
Not infrequently, however, the judges 
take -these issues from the jury, and, 
often disagreeing among themselves, de- 


' 1 William L. Burdick, Law of Torts, 4th 
Edition, Sec. 445. 
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cide the questions the way the majority 
of the highest court think proper. For 
instance: 

A group of men, at 11:30 P.M., are 
travelling in three cars on Sunrise High- 
way in an easterly direction. Sunrise 
Highway is a street level, four lane road, 
two lanes going each way. The first 
and second cars are 100 to 200 yards 
apart; the third 75 feet behind the sec- 
ond. Near an intersection, a car going 
in the opposite direction suddenly swings 
left and stops in the outside (slow) 
easterly lane. The first car avoids him; 
the £hird stops in time; the second runs 
right into him. The second car had 
‘been going in the fast (inside) lane at 
50 miles an hour, when 25 was proper. 
Passengers in both cars are hurt. 

The jury found for the passengers 
against the driver of the second car. 
The appellate courts reversed, saying 
that the sudden unanticipated and un- 
explained dash across the highway of 
the car going in the opposite direction 
made the driver of the second car the 
helpless victim of an emergency.? 

In a second case, tried by a judge 
without a jury, a car was going north on 
Taconic State Parkway, also a four lane 
concrete highway. It was raining and 
the road was slippery and wet. At the 
point of the accident, the road went 
downhill and curved to the east. Again 
. the operator used the fast or outside 
northerly lane, but was traveling at 30 
to 35 miles an hour. He skidded, 
crossed the white line, ran into cars 
going in the opposite direction and his 
passengers were hurt. The judges said 
he was not at fault and dismissed their 
claims for damages.? 

Were these drivers at fault? Did their 
fault help cause the accidents? Opinions 
may differ. Certainly, the passengers 


? Meyer v. Whisnant, 282 App. Div. 930, 
af'd 307 N. X. 369, 371. 

3 Murphy ~v. Kitrinos, 6 App. Div. 2d 827; 
aff'd 6 N. Y. 2d 849. 


were not responsible for the accidents, 
yet they were denied reimbursement for 
their monetary losses as well as their 
pain and injury. Moreover, since they 
had guessed wrong when they. brought 
their lawsuits, they suffered the addi- 
tional expense of the litigation and the 
“costs” allowed the other side. This 
does not make sense! 


EVOLUTION OF THE LAW 


The cause of action for negligence 
did not exist in the early common law.* 
In the sixteenth and seventeenth cen- 
turies, a person was liable for injuries 
caused by him, whether inflicted inten- 
tionally, negligently, or accidentally, if 
the occurrence fell within the forms of 
action then recognized." The cause of 
action for negligence evolved in England 
from the development of the so-called 
“action on the case" and the growth of 
the law of *proximate consequence." It 
spawned in the law of contractual, quasi 
contractual and proprietary relations 
applied to bailees other than innkeepers 
and common carriers. To such other 
bailees, the Roman rules of liability for 
negligence were applied.? Extension of 
these principles to accidents not con- 
nected with public callings, bailments, 
or prescriptions began in 1676 * and de- 
veloped thereafter. In 1809, an appen- 
dix was added that the claimant must 
also prove himself free from fault before 
recovery was permitted.* 


THE AMERICAN THEORY 


In the United States, the early rule 
of strict liability, that is, responsibility 
regardless of fault, was abandoned in 


4 Palgraf v. L.I.R.R. Co. 248 N. Y. 339, 345. 

5 William S. Holdsworth, History of English 
Law (Boston: Little, Brown and Co., 1956), 
pp. 446-53. 

9 Coggs v. Bernard, 1704, 2 Ld. Raym 909. 

7 Mitchell v. Alestree, 1 Vent. 295. 

8 Butterfield v. Forrester, 11 East 60, 61. 
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favor of the concept of liability only for 
fault in violation of a duty owed the 
claimant. To make matters worse for 
the victim, this was coupled to the pre- 
sumption that every person performs his 
duty. - Thus the burden of proving all 
the elements required by the courts is 
on the injured person. In short, the 
fact that an accident occurs or that 
injury is sustained does not establish 
the tort—the injured person must show 
not only that the driver was at fault 
but that his fault caused the accident. 
Even an affirmative wrongful act caus- 
ing injury does not create liability if the 
victim is one to whom harm as a con- 
sequence of the act was not reasonably 
to be foreseen.!? 

The old rule of acting at one’s peril 
survived in a sense, however, being in- 
verted and transferred to the victim by 
adoption by our courts of the English 
concept of contributory negligence as 
an absolute bar against recovery. Un- 
der this rule, if the injured person's own 
negligence or unskillfulness in any way 
conduced to bring about the injury com- 
plained of, he may not recover, whatever 
might have been the negligence of the 
defendant. “The law will not, in such 
a case," said the court, “attempt nicely 
to adjust the degree of blame to be 
assigned to the respective parties, and 
will not recognize any act as an injury 
to either, which they mutually contrib- 
uted to produce." 

The absurd lengths to which this may 
lead is illustrated by a case tried some 
years ago. Following a correct and ade- 
quate charge to the jury on the subject 
of negligence and contributory negli- 
gence, defendant's counsel requested an 
express charge that if the plaintiff was 
guilty of even 1 per cent negligence, he 
could not recover. 


9 Losee v. Buchanan, 51 N. Y. 476. 

10 Palgraf v. L.LR.R. Co, supra. 

11 Munger v. Tonawanda R.R. Co., 4 N. Y. 
356, 358. 


Resenting the harshness of the rule, 
juries circumvent what someone’ has 
called “the judicial nonsense,” and the 
plaintiff gets damages—based on “crude 
‘kangaroo’ adjustments"—notwithstand- 
ing contributory negligence. The citi- 
zenry shrugs off its application, and tes- 
timony to circumvent the anticipated 
judge’s charge is at times clearly con- 
trived. Judges, aware of the “complete 
fantasy” of the rule are among its sever- 
est critics. It was branded “barbaric” 
by one of our most thoughtful and 
scholarly presiding justices.'? 

The result is that “a jury trial in.the 
ordinary automobile accident case is 
largely a matter of chance. To a great 
extent, the verdict and the amount of 
damages depend on who secured the 
best or the most witnesses, or who has 
the best lawyer, on the personal preju- 
dices of the jurors, on the so-called 
*breaks of the trial,’ and on the intangi- 
ble human element. They do not de- 
pend on a scientific ascertainment of the 
facts." 18 The ultimate consequence is 
irresponsibility, a deterioration of the 
judicial process, debasement of public 
morals, capricious results, staggering 
underwriting losses, and congested cal- 
endars.!* v 

Conceived in a period of industrial 
change, capital found a ready ear for 
its plea for protection against depletion; 
and rooted in economic factors no longer 
in being, these concepts of liability and 
exoneration from liability have fed one 
upon the other, producing unreal distinc- 
tions and confusion. Their philosophy 
does not ring true; and their sequelae 
are not viable. They have been dis- 
carded or substantially modified in fields 

12 Peck, Report on Justice, May 2, 1953. 

13 Cow M. To STUDY COMPENSATION FOR AU- 
TOMOBILE ACCIDENTS, COLUMBIA UNIVERSITY 
COUNCIL FOR RESEARCH IN THE SociaL Sci- 
ENCES REP. Jan. 2, 1932. | 

14 Comm. on Law Rerorm, Assoc. or Bar 


or Crrvy or New YORK, REPORT on COMPARA- 
TIVE NEGLIGENCE RULE, June 1, 1953. 


` 


where legislation was adopted; ?* the 
concept of contributory negligence was 
never accepted in admiralty; ** and it 
has been bypassed where the doctrine of 
“last clear chance" was made applica- 
ble." Where these exceptions do not 
apply, however, we are confronted with 
a juridical problem of serious propor- 
tions which must be studied as a whole 
if long term solutions are to be found. 


ALTERNATIVE THEORIES 


Dean Pound tells us?? that the rule 
of exoneration ior contributory negli- 
gence was based on the “Good Will” 
theory of liability—if plaintiff was also 
guilty of moral fault, he could not com- 
plain that defendant was blameworthy. 
His comment is cogent: 


But, as Holmes has shown, negligence does 
not necessarily involve moral obliquity. ... 
In connection with negligence we should 
not be thinking of the social interest in the 
general morals, but instead of the social 
interest in the general security. Moreover, 
there is nothing in the nature of things to 
require that in case of concurrent negli- 
gence the whole loss be thrown upon one 
of the parties exclusively. 


The first step taken to ameliorate the 
harsh exonerating rule was the substitu- 
tion of the doctrine of comparative 


15 Workmen’s Compensation Laws, New 
York Labor Law, Secs. 202, 240, 241a; Fed- 
eral Employers Liability Act; Merchant Ma- 
rine (Jones) Act; Death on the High Seas 
Act; Koenig v. Patrick Constr. Corp., 298 
N. Y. 313; Pollard v. Trivia Bldg. Corp., 291 
N.Y. 19; Caspersen v. La Sala Bros., 253 N. Y. 
491; DeLee v. T. J. Pardy Cons. Co, 249 
N. Y. 103; Duncan v. Twin Leasing Corp., 
283 App. Div. 1080, leave to appeal denied 
307 N. Y. 943. 

16 Pope and Talbot, Inc. v. Hawn, 346 U. S. 
406; Healy v. Erie R. Co., 259 N. Y. 40. 

17 Davies, 10 M. & W. (1842) 546; Wolow- 
zynowski v. N. Y. Cent. R. Co., 254 N. Y. 
206. 

18 Roscoe Pound, Jurisprudence (St. Paul, 
Minn.: West Publishing Co., 1959), Vol. V, 
Chap. 32. 
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negligence, which apportions damages in 
accordance with each actor's degree of 
negligence. Based on Roman law and 
first embodied in the Continental Codes, 
it is gradually finding its way into 
common law jurisdictions both here and 
abroad. . 

But comparative negligence, though 
intrinsically a more equitable doctrine, 
is not a true solvent. Though more 
sound in theory, it cannot with any de- 
gree of certainty accomplish its intended 
purpose. So long as it is part of the 
concept of liability based on fault, un- 
less fault can be measured precisely, it 
does not offer a just solution. The fact 
is that the effort of a jury, or, for that 
matter, of any other finder of fact, to 
determine the degree of fault allocable 
to each participant in an accident is 
a highly speculative adventure without 
possible exactitude in measure or result. 

Moreover, it misses the heart of the 
problem. Fast moving objects of great 
weight, controlled by human beings with 
normal reactions and crowded highways 
make accidents a certainty. To be sure, 
the immediate occasion for an accident 
may be some carelessness, but the point 
is that such carelessness was inevitable, 
bearing in mind the nature of a motor 
vehicle, traffic and highway conditions 
and the needs, exigencies, and tensions 
generated by a complex society. 

Legal rules reflecting earlier stimuli 
distort the present when dogmatically 
applied. An era of multimillion auto- 
mobiles and the airplane, urbia and sub- 
urbia, heavy industry and wide diffusion 
of property, mechanized farms and an 
emancipated labor force over seventy 
million requires constant attention to 
the standards of liability flowing from 
its application. In the field of auto-. 
mobile accidents, fault as a basis of lia- 
bility has outlived its usefulness and 
validity. Under modern conditions, the 
thesis that individual fault is a prerequi- 
site to the right of indemnity for damage 
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due to an automobile accident is essen- 
tially unjust and unreal. 


European experiment 


Recognizing this fact, Europe has re- 
verted to the standard of strict liability. 
In the 1890’s French jurists applied this 
principle, under a revised interpretation 
of an article of the French Civil Code, 
to accidents caused by dangerous means 
of conveyance although no negligence 
could be proved. Eventually they ex- 
tended the rule to automobiles. The 
German Code of 1907 imposed strict 
liability for motor accidents; followed 
later by similar liability for air accidents. 

The application of strict liability— 
even tied to compulsory insurance—ap- 
proaches the nub but does not reach it. 
For there remain the vexatious problem 
of assessment of the damage and its pro- 
lific offspring: the traffic jam in the 
courts. 


Fundamental error 


Neither a strict rule of liability nor 
insurance makes a bad driver good nor 
an unskilled one skillful; they are 
merely devices to assure a recovery and 
payment of that recovery. But the re- 
covery must first be obtained before the 
insurer can be called upon to pay; and 
*how much" is an imponderable which 
often, after fruitless hours of negotia- 
tion, pre-trial conferences, discussions 
“during the .trial, and heroic effort by 
judge and counsel, is answered by the 
juries in as many different amounts as 
there are causes. 

Their disagreement manifests the fun- 
damental error in our present approach. 
Exact appraisal of personal injury is 
impossible—whether by judge or jury. 
At best, it is an approximation. At 
worst, it is based on the eloquence and 
experience of counsel, on sympathy and 
onemotion. - 


The inherent difficulties also reflect 
themselves in the pervading and prevail- 
ing evil of calendar congestion. In 
many courts delay is counted in years 
despite procedural expedients, free as- 
signments of judges, rules of preference, 
and unceasing efforts to effect settle- 
ments. 

The greater proportion of accident 
victims belong to the low-income group 
which can neither afford the burden of 
trial delay nor the cost of the accident 
itself. They are faced not so much with 
an outright denial of justice as with its 
circumvention by economic expediency. 
Society demands the automobile. * It 
should provide an equitable method of 
meeting its cost. It is a common burden 
to be dealt with on a collective, not an 
individual basis. 


Tue Proposep PLAN 


The solution will be found in a com- 
pensation plan. By such a plan, a sys- 
tem is contemplated analogous to that 
encompassed by the various state work- 
men’s compensation acts. Underlying 
this legislation, long accepted in our 
states, was the recognition that acci- 
dents are an inevitable concomitant of 
modern industry and—as expressed by 
Lloyd George in a campaign slogan— 
“The cost of the product should bear 
the blood of the workman.” The injured 
parties—except in those rare instances 
where the accident is caused by the de- 
liberate willful act of the injured person 
— would be compensated, regardless of 
fault, as specified in a prearranged 
schedule of amounts for specific injuries, 
and payment would be made from a 
common fund set up for this purpose. 

It is beyond the scope of this discus- 
sion to specify the details of such a 
plan; nor is it withiri the author's com- 
petency. The precise plan must await 
further study and the advice of special- 
ists. It would, of course, include these 
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essentials: the accidents to be included 
and excluded, the benefits to be paid, 
and the method of determining coverage 
and assuring payment. 

This suggestion is by no means wholly 
new. The idea was first projected by 
Arthur A. Ballentine, of this city, in 
1916. It gained wide publicity in 1924, 
when specific proposals were embodied 
in bills introduced in the New York 
Legislature. In 1927, as a member of 
the Assembly, the author proposed legis- 
lation along these lines; as a member of 
the Senate in 1931, he introduced bills 
calling for a commission to study the 
proBlem. It was carefully re-examined 
in 1932 by the Columbia University 
Committee; the Committee’s conclusions 
were embodied in a bill submitted to 
the New York Legislature in 1938 by 
the Joint Committee to Sponsor the Ac- 


cident Compensation Plan. The condi-. 


tions which commended a compensation 
system for automobile accidents in these 
earlier days are today far more acute 
and challenge prompt action. 

Nor is it wholly untried. A modified 
form is now in effect in the Province of 
Saskatchewan, in Canada. 

It is socially and economically sound. 
It is logically and juridically justifiable. 
Tt makes recovery more equitable and 
provides it speedily. It assures indemni- 
fication for loss regardless of fault. It 
spreads the burden; and, through “loss 
distribution,” the group creating the risk 
carries the cost—a result that dilutes 
the financial weight on the individual 
and inures to the benefit of the whole 
community. 

And as a collateral dividend, it will 
begin to clear the judicial channel of a 
roadblock so severe that former presid- 
` ing Justice Peck of the Appellate Divi- 
sion of the Supreme Court of New York 
was moved to say, not too long ago, 
that if it is not removed “the grave 
prospect is that the courts will cease to 
be the accepted agency for the deter- 


mination of litigation.” Under such a 
program we will at least make provision 
to assure that though the highways may 
always be jammed with cars, the courts 
need not always be glutted with the 


. cases that inevitably follow and are not 


always disposed of on an equitable and 
fair basis. 


AN INTERIM PLAN 


If ingrained conceptual habits of 
thought and loyalty, avowed and sub- 
conscious, make a compensation plan 
unlikely of adoption in the immediate 
future, I offer an interim—an alterna- 
tive—proposal. 

Until the public, bar and bench, and 
the insurance carriers will accept de- 
parture from present adversary practice, 
automobile accident cases should be as- 
signed to special tribunals, consisting of 
a jurist, a layman, and a physician, with 
the principles of comparative negligence 
substituted for the rule of contributory 
negligence. 

Under this alternative proposal, sole 
negligence as predicate of liability is 
modified but fault is continued as the 
ultimate basis of responsibility; and a 
collective, mixed judgment—as in the 
conventional jury trial—is retained as 
the method of adjudication and ap- 
praisal. Such a juridical forum can dis- 


_ patch cases with a speed relatively equal 


to that of a court without a jury, yet 
meet the objection of those whose num- 
ber must be legion who concur in G. K. 
Chesterton's doctrine: “I would trust 
twelve ordinary men, but I cannot trust 
one ordinary man.” 

Under this program, claimants would 


. be thrice. blessed: The assurance of re- 


covery despite some fault of their own, 
adjudicated speedily, by a court of ex- 
perienced mixed personnel. Defendants 
and their insurance carriers would like- 
wise be benefited: While there may be a 
greater number of recoveries, inflated 
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verdicts will be less likely and the threat 
of bankruptcy to an underinsured car 
owner reduced substantially. At the 
same time, the fundamental characteris- 
tic of the jury trial—its multiple nature 
.—will be retained in measurable degree. 

The jurist will provide legal learning 
and experience; limiting the number to 
one will conserve judicial manpower. 
The leavening impact of lay thinking 
will be provided by the nonprofessional 
member. And the physician will pro- 
vide that impartial medical guidance— 
not advocacy—which has already proved 
its great worth in the medical report 
office established some few years ago in 
our jurisdiction. 

Midway between the present mode of 
adjudication and the proposed disposi- 


tion by administrative boards, the alter- 
nate proposal, if successful, would miti- 


.gate the more pressing defects of our 


present rules and procedures. 

For the sake of justice, we must face 
up squarely to our concept of liability 
for fault and revise it where modern 
conditions call for its modification. We . 
should certainly be prepared to alter 
the apportionment of fault and, by al- 
lowing it in the front door, obviate the 
practice of subversion of the law at the 
back entrance. The United States of 
today is far different from that of the 
1780's. In the era of the automobile— 
a potentially lethal agency—the victims 
of its thrust may not justifiably be left 
to carry the burden of their injuries 
alone. 


Practice and Procedure 
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ABSTRACT: In contrast to the hundred-year struggle for pro- 
cedural reform in England the American movement for im- 
proved law administration has been professionally inspired and 
directed. Pleading, comprising the steps preparatory to the 

” trial itself , by custom and precedent is an important preliminary 
stage of litigation where formalism has become rooted and re- 
form is necessary. The first great reform of common law 
pleading was by the Field Code of 1848 in New York, which 
was copied in a majority of the states. Meanwhile federal 
practice lagged because of the statutory requirement of con- 
formity to state practice. But with the adoption by the Su- 
preme Court of the Federal Rules of Civil Procedure, as drafted 
by its Advisory Committee, the federal practice became the 
outstanding system in the country and a model for reform in a 
constantly increasing number of states. It has also stimulated 
the movement. for rule-making authority in the courts and for 
an integrated court system efficiently operated. While much 
remains to be done, the intelligent steps already taken toward 
improved law administration show that current criticism of the 
‘courts is overdrawn and the title of this symposium, “Lagging 
Justice,” not apt. 
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T IS a paradox, of a kind not un- 
common in the law, that the one 
lawsuit probably best known to the lay- 
man was not an actual case at all. For 
Jarndyce v. Jarndyce, the lagging pro- 
ceeding in chancery pilloried in Bleak 
House, was but a figment of Charles 
Dickens’ fertile imagination. But it be- 
came the outstanding symbol! of the 
law’s delays and played a substantial 
role in sharpening the demand for law 
reform in England. So it was a notable 
feature of that one-hundred-year strug- 
.gle, first sparked by Jeremy Bentham 
in 1776, that it was lay-inspired and 
largely lay-executed. The bench and 
the bar tended to resist change, and 
improvements in law administration had 
to be achieved over strong professional 
objection. In this country the cause of 
reform has fared somewhat better with 
the profession. The great nineteenth- 
century movement leading to the Field 
Code of 1848 in New York and code 
_ pleading throughout the country was in 
large degree the work of David Dudley 
Field, leader of the New York bar. And 
the outstanding reform of the present 
era, that embodied in the Federal Rules 
of Civil Procedure, was strictly profes- 
. sional in character. Since this develop- 


ment is itself a notable gain in operating: 


efficiency in the courts and also affords 
a stimulus for other correlative ad- 
vances, it is the chief subject matter 
of this paper.* ` 


1The legal literature on the historical de- 
velopments here noted and on the recent fed- 
eral reform is extensive. It is not thought 
desirable, however, to burden this article with 
detailed annotations. Interested readers may 
find these matters discussed, with extensive 
citation of authorities, in the author's Code 
Pleading (2nd ed., St. Paul, Minn.: West 
Publishing Company, 1947), particularly in 
Chapter 1 on the “History, Systems, and Func- 
tions of Pleading,” in his article, Two Decades 
of the Federal Civil Rules, 58 Cotum. L. Rev. 
435 (April 1958), and in the article by Pro- 
fessor Charles Alan Wright, Procedural Re- 
form in the States, 24 (No. 2) F.R.D. 85 


THE REFORM OF PLEADING 


Doubtless the lay reader is puzzled 
to know why reform of pleading—the 
steps whereby a case is brought to issue 
and hence only prepared for trial— 
looms so large, often beyond the actual 
trial itself, in any account of steps to 
be taken in the improvement of law 
administration. But this it does, as all 
reformers have to realize; and the rea- 
sons are not too hard to appreciate. 
They are both historical and practical. 
The rise of written pleadings in England 
can be discerned in the fifteenth and 
sixteenth centuries coincident with the 
development of the jury and as a re- 
sponse to the need felt to define the is- 
sues sharply for the lay jurors and to 
remove from them all questions of law. 
As red tape tends to settle into formal 
custom, so the written pleadings came 
to be more and more formalistic, and 
the strait jacket of procedure became 
even more a restricting influence. There 
was also the very practical need—still 
existent in perhaps more pressing form 
in modern court practice—of uncover- 
ing the matters really in dispute well in 
advance of the formal and portentous 
full-dress trial. This not only shortens 
the actual trial by focusing on the fight- 
ing points but even more renders the 
case subject to disposition without trial, 
either by some pre-trial action of the 
judge or perhaps more often by negotia- 
tion and settlement of the parties as 
they come to know and appraise the 
merits of their respective causes. At 
any rate such pre-trial disposition is an 
important, perhaps the most important, 
feature of litigation today; it is a rare 


(Sept. 1959). For professional activity in the 
feld see Arthur T. Vanderbilt, Minimum 
Standards of Judicial Administration (New 
York, 1949), a volume giving all developments 
listed state by state, and the A.B.A. pamphlets, 
The Improvement of the Administration of 
Justice (3rd ed., 1952), and Justice Calling 
(1958).. 
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court where even a fifth of the cases 
actually go to trial and judgment. 
Hence this function of the court as a 
means of channeling litigation to settle- 
ment or prompt pre-trial disposition is 
so important that it must be carefully 
conserved and the litigatory procedures 
adapted to it, both to aid it directly and 
to avoid indirectly means of delay or 
obstruction by those so inclined. 
Against this background, and with the 
professional and judicial propensity to be 
governed by precedents, it is not strange 
that procedure hardened and came to 
be unduly formalized, even to the ex- 
tent'of overlooking the parties’ rights on 
the actual merits; Hence the move- 
ment for reform had necessarily to start 
with these overriding procedural bar- 
riers. This was true in both England 
and America. We have not occasion 
here for a full-length history of pleading 
formalism and its reform. Let it be 
said that by the nineteenth century 
pleading in the courts of common law 
had become unduly formalized, follow- 
ing what was technically known as “spe- 
cial" pleading; while practice in the 
quite separate courts of chancery was 
hopelessly bogged down in details pre- 
sented not through the testimony of live 
witnesses, but through depositions, affi- 
davits, and other written materials. The 
great change made by the Field Code, 
as adopted in New York in 1848, and 
thereafter copied in a majority of the 
states, was the merger of the courts 
of law and chancery and the union of 
law and equity. This was true also 
of the later English reform, the Judi- 
cature Act of 1873. A corollary was 
the greater freedom in stating the 
facts upon which the action was based, 
though the force of this reform was lost 
when the pleadings again became prolix. 
Almost a century under the Field Code 
—-adopted as it was in a majority of the 
states—left the stage set for the modern 
reform embodied in the federal rules. 


FEDERAL PRACTICE AND THE 
“Conrormity Act” 


Up to the time of the adoption of the 
federal rules, effective September 16, 
1938, the federal practice had been 
anomalous. That was because of the 
attempt to follow the differing local pro- 
cedures of the various states where the 
federal courts sat. Indeed the entire 
federal court structure had developed 
somewhat as a compromise. Strictly it 
was not necessary; the federal systems 
of Australia and Canada have found it 
sufficient that the provincial or state 
courts enforce also the federal law, 
capped only by a Supreme Court for the 
entire country. Our Constitution in 
Article III, Section 1, vests the judicial 
power of the United States only “in one 
supreme Court, and in such inferior 
Courts as the Congress may from time 
to time ordain and establish.” But the 
framers of the Judiciary Act of 1789 
thought the prestige of the infant coun- 
try would be enhanced by a separate 
court establishment, and thus our far- 
flung federal court system was ini- 
tiated. 

For convenience and to lessen objec- 
tions and animosities, the procedure at 
law in the national courts was set to 
follow that of the state where they con- 
vened. At first, this procedure was held 
in static conformity to the local practice 
beginning with the date of the statutory 
enactment; but this date was advanced 
from time to time by successive statutes 
until the famous Conformity Act of 
1872 provided for continuing conformity 
“as near as may be” to the local prac- 
tice where the federal court was held. 
Meanwhile the equity practice was gov- 
erned by the court’s uniform rules origi- 
nally based on the English chancery 
practice—theré being no well-developed 
chancery system in many of the colonies 
or states—and ultimately by the Equity 
Rules of 1912, achieving a reasonably 
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uniform and simplified procedure ac- 

cording to the standards of the day. 
The confusion and conflicts resulting 

from this system were so great that fed- 


eral practice became an activity only 


for specialists and an abomination for 
the profession generally. A compara- 
tively small portion of the procedure, 
that of equity, was reasonably up to 
date; but the great bulk of the cases 
was subject to a separate dual procedure 
which was neither state practice nor 
uniform, ‘True, the basic practice in 
any federal district court was supposedly 
that of the local state; but from the be- 
ginning there were various items affect- 
ing the bringing of suit and the service 
of process which were necessarily sub- 
ject to federal law. . This area of general 
practice superimposed on local procedure 
tended constantly to expand as Con- 
gress passed more. and more remedial 
legislation covering diverse matters such 
as amendments or the pleading of equi- 
table defenses in actions at law. Thus 
a practitioner accustomed to a local sys- 
tem of merged Jaw and equity would 
find as he came into the federal court 
of his own locality not only the ancient 
separation, but also for the procedure 
as a whole a system which was not local 
but was a confusing mixture of local and 
general law. In addition admiralty fol- 
lowed its Own course based upon English 
maritime procedure. Naturally there 
was no attempt at uniformity from dis- 
trict to district. And since a case would 
not stay confined in its own slot but 
would jump the artificial boundaries 
thus set up among actions, the indige- 
nous and unique practice of each fed- 
eral district was a major factor in delay- 
ing federal justice and even in denying 
it because of the technical barriers thus 
imposed. 


REFORM or FEDERAL PROCEDURE 


This was a situation which obviously 
cried out for reform. Almost from its 


inception in 1873 the American Bar As- 
sociation took an' interest in improved 
federal procedure; and from: 1912 to 
1933 it carried on a campaign through 
a special committee directed to this one 
objective. The plan supported by the 
Association was to confer complete rule- 
making power on the Supreme Court—a 
supplement to its existing power em- 
bodied in the draft of the Uniform 
Equity Rules—with the expectation that 
the Court, thus empowered, would mod- 
ernize the practice. When the American 
Bar Association, disheartened by sena- 
torial opposition, gave up the campaign, 
it was taken up vigorously by Attorhey- 
General Homer Cummings, who secured 
the enactment on June 19, 1934, of the 
very bill which the Association had for- 
merly sponsored. The Department of 
justice then formulated plans to recom- 
mend a system of uniform rules at law 
to supplement the existing equity rules; 
but to many of us, including the writer, 
this seemed altogether too limited a re- 
form. The Supreme Court accepted our 
point of view and in May 1935 an- 
nounced its purpose to achieve the 
merger of law and equity as authorized 
by the Act and to appoint an Advisory 
Committee to assist it in the formulation 
of rules of practice. ' 

Thus in June 1935, the Court an- 
nounced the appointment of a Commit- 
tee of fifteen with former Attorney- 
General William D. Mitchell as Chair- 
man and the writer as Reporter and 
Committee member. On the Committee 
as named were the Presidents of the 
American Bar Association and the Amer- 
ican Law Institute, eight other practi- 
tioners, and five law professors from 
the procedural field. The Reporter im- 
mediately organized a research staff, and 
drafts were being studied by the Com- 
mittee as early as the fall of 1935. A 
Preliminary Draft was issued and widely 
distributed for the invited criticism of 
the bench and bar in May 1936. 'The 
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criticisms and suggestions received were 
carefully studied, and a modifed and 
corrected draft was published in a Re- 
port of April 1937 with a Final Report 
to the Court in November 1937. The 
Court adopted the entire draft with the 
exception of two minor recommenda- 
tions of limited scope. The eighty-six 
rules thus adopted were reported to Con- 
gress as required by the enabling statute 
and went into effect on September 16, 
1938—three months after Congress ad- 
journed. 


CHARACTERISTICS OF THE FEDERAL ' 
. 
RULES oF Civi, PROCEDURE 


_The procedure adopted with such 
celerity was soundly based in part on 
accepted models from England, in part 
from advanced procedures here and 
there in the states, and in part from the 


unique blending and expansion of these ` 


various elements. Taken separately the 
various devices often appeared old and 
well tried; but combined into an ordered 
whole, they presented a system at once 
novel and the most advanced of its 
time. For my present purposes I shall 
classify the improvements as three basic 
advances and three notable, though per- 
haps less basic, changes, together with 
various improvements of detail too nu- 
merous to mention here. Obviously this 
classification is somewhat arbitrary; all 
the changes are important to those who 
have to deal daily with the practice. 


But I think this form of statement is 


illuminating to, illustrate the improve- 
ments achieved. 

Of the basic changes the first is of 
course the merger of law and equity. 


This, while long overdue, was not novel; 


it brought the federal system to the 
level of the better state practices. And 
the second was the manner of pleading 
the claim for relief and the happenings 
upon which it was founded. This, too, 
was not particularly original; it was the 
adaptation of the "general" pleading of 


the common law to modern conditions 
pointedly illustrated by some important 
forms intended, as Rule 84 states, “to 
indicate the simplicity and brevity of 
statement which the rules contemplate." 
Thus the system quite properly walks 
between the confusing detail normal 
under the old "special" pleading and the 
code statement of "the facts constituting 
the cause of action" on the one hand 
and the vague indefiniteness of “fair 
notice"—the darling of some reformers 
—on the other. The third is both the 
natural corollary of the last point and 
the embodiment of the modern view 
against "surprise? as a procedural 
weapon or trial tactic, namely, the ex- 
tensive pre-trial procedures for uncover- 
ing the merits at an early stage. "These 
include the various deposition and dis- 
covery devices for ascertaining or taking 
the advance testimony of witnesses and 
parties, the summary-judgment motion 
for speedy disposition of a case found 
ready for early termination, and the pre- 
trial conference itself—a meeting before 
trial of lawyers and judge to settle the 
issues and admissions of things not ques- 
tioned and generally to advance the case 
for trial only on essentials if, indeed, 
the more thorough knowledge thus ob- 
tained does not lead the parties to nego- 
tiate for a settlement. 

Among the notable additional reforms 
must be included the free joinder of 
parties and of actions, the provisions for 
simple jury waiver by failure to make 
early claim for jury trial, and the wholly 
simplified method of taking appeals. All 
these improvements are so fully ex- 
ploited in law texts, law review articles, 
and the cases themselves that documen- 
tation here is unnecessary. The litera- 
ture is already vast.? Indeed some criti- 


2See the references in note 1 supra. Pro- 
fessional texts for the practicing lawyer in- 
clude William W. Barron and Alexander Holt- 
zoff’s Federal Practice and Procedure (St. Paul, 
Minn.: West Publishing Company, 1950-58), 
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cism occasionally stresses this sheer 
volume of materials, suggesting that the 
: rules must contain. some inherent diffi- 
culty if so many printed pages of expo- 
sition are necessary. But this is patently 
a misconstruction. The great bulk of 
the informed comment is wholly favor- 
able and represents in large measure the 
desire of professionals to associate them- 
selves with a going and successful enter- 
prise. This was a feature noted from 
the beginning: the stimulus afforded, for 
example, to trial judges, who took pleas- 
ure and pride in what they could ac- 
complish under the new procedure and 
wanted to write about it. Practically 
none of the comment is critical of the 
system as a whole; such criticism as 
appears now and then is directed to 
details or the need for clarification of 
particular rules, such as was undertaken 
from time to time by the former Ad- 
visory Committee. So the general suc- 
cess of the rules has been phenomenal. 
This is shown not only by their success- 
ful operation as disclosed in the re- 
ported cases and by the uniform chorus 
of praise, but also by their adoption in 
the states. 


THE FEDERAL RULES IN THE STATES 


As of this writing the federal rules 
have been adopted substantially in toto 
—except for very slight details forced 
by local exigencies—in Alaska, Arizona, 
Colorado, Delaware, District of Colum- 
bia, Hawaii, Idaho, Kentucky, Maine, 
Minnesota, Missouri, Nevada, New Jer- 
sey, New Mexico, North Dakota, Puerto 
Rico, Utah, Washington, West Virginia, 
and Wyoming. They have stimulated 
complete revisions largely, but not 
wholly, following their example in Flor- 





already in 7 volumes, Moore's Federal Prac- 
tice (Albany, N. Y.: Matthew Bender & Com- 
pany, 1948-59), of which the second edition 
likewise requires 7 volumes, and the Federal 
Rules Decisions and the Federal Rules Service, 
which are continuing series of the reported 
cases on the Rules. 


ida, Iowa, Maryland, Pennsylvania, and 
Texas, and somewhat more limited and 
partial steps in Alabama, Arkansas, 
California, Connecticut, Illinois, Louisi- 
ana, Nebraska, New York, South Da- 
kota, and Vermont. Hardly a jurisdic- 
tion remains unaffected; for example, 
the famous Rule 16 on pre-trial confer- 
ences seems all pervasive. And there 
appears to be promising movement for 
reform gaining. momentum in Michigan, 
Rhode Island, and South Carolina.® 

Three more things should be noted 
about this movement. The first is the 
general pattern which now almost 4n- 
variably follows that of the federal re- 
form of a grant of rule-making authority 
to the highest court and its exercise with 
the aid of an advisory committee se- 
lected by the court for the purpose. 
With the responsibility for the over-all 
reform committed to the courts, rather 
than the legislatures, there is complete 
and informed action in contrast to the 
spotty response to special interests so 
unfortunate a feature of legislative ac- 
tivity in this specialized field. The 
courts can command expert help and are 
not to be expected to do the detailed 
work of drafting themselves. And the 
organization ensures continuous super- 
vision and responsibility for keeping the 
tools of justice always bright. 

A defect of the original federal system 
was a lack of provision for a continuing 
committee and for amendment of the 
rules. The Court met this gap by con- 
tinuing its original committee and by 
approving amendments drafted in the 
same manner as were the original rules. 
But by 1955 the members of the original 
Advisory Committee had grown old in 
the service and its effective personnel 
had been reduced by illness and death. 
So at that time it was discharged with 
the thanks of the Court. Then there 


3 The movement in each state is carefully 
and precisely described in Professor Wright’s 
article cited in note 1 supra. 
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developed a strong demand for an ex- 
press authorization, which had been 
lacking in the original statute, for a 
continuous study of procedure and the 
recommendation of changes as needed. 
This was achieved by a statute passed 
in 1958 which places the responsibility 
for such continuing study upon the Judi- 
cial Conference of the United States and 
charges that body with the obligation 
to report to the Court its recommenda- 
tions for changes or additions "to pro- 
mote simplicity in procedure, fairness in 
administration, the just determination 
of Jitigation, and the elimination of un- 
justifiable expense and delay.”* The 
Conference has determined that there 
shall be set up to carry out this task 
a standing Committee on Rules of Prac- 
tice and Procedure and five advisory 
committees, on civil, criminal, bank- 
ruptcy, admiralty, and appellate proce- 
dure? Thus the continuing responsi- 
bility is clearly defined for the federal 
system which without doubt will con- 
tinue to be a model to the states. 

The second matier to be noted is the 
extension of rule making to procedures 
other than civil. It is true that in a 
court of general jurisdiction most of the 
court's time is taken up in the disposi- 
tion of civil business which is both ex- 
tensive in amount and time consuming 
in consideration. But as shown by the 
present planning for the federal system 
outlined above, there are other practices 
to which the new principles are properly 
applicable. The federal civil rules al- 
ready cover appellate practice generally, 
and they are also applied in maritime 
cases by usual analogy and custom and 
in bankruptcy litigation so far as not 
inconsistent with the Bankruptcy Act. 
Ín criminal procedure the Court in 1941 


*P.L. 85-513, 72 Stat. 356, amending 28 
U.S.C. § 331. 

5 [Sept. 17-19, 1958] PROCEEDINGS OF THE 
JUDICIAL CONFERENCE OF THE U. S. Ann. REP. 
6, 7. 


appointed an Advisory Committee which . 
recommended a set of rules adopted by 
the Court-in 1944, effective in 1946. 
While not yet widely adopted in state 
practice, these rules appear to have been 
highly successful and comparably as use- 
ful in their area of operation as the civil ' 
rules. So there seems a wide field of 
potential usefulness for the modern fed- 
eral principles in various new aspects of 
federal and state practice.® j 
The third matter to be noted is the 
stimulus to improvement in the entire 
court structure given impetus by the 
success of this reform. Now at least 
two thirds of the states are engaged in 
notable studies of their court organiza- 
tions with a view of developing inte- 
grated organization under a single di- 
recting head—usually the State Chief 
Justice—and, with the help of such cen- 
tralized control, of following businesslike 
methods in the dispatch of court affairs 
and the control of court finances. This 
movement, itself so vigorous and promis- 
ing, has not yet had time to achieve 
success in wide areas. There has been 
notable improvement at the upper court 
level in New Jersey; but the most com- 
plete reform up to the present time, 
affecting all grades of judicial activity, 
has occurred in the Commonwealth of 
Puerto Rico.” But most recently, Con- 
necticut has established, to be effective 
in 1961, a major reform of its minor 
court system, involving police and traffic 


6 Thus the civil rules have been adopted and 
are in successful operation in the Municipal 
Court for the District of Columbia. 

* Charles E. Clark and William D. Rogers, 
The New Judiciary Act of Puerto Rico: A 
Definitive Court Reorganization, 61 Yaz L. J. 
1147, 1165 (Nov. 1952); Shelden D. Elliott, 
‘Our Faith in Justice’: Puerto Rico Shows the 
Way to Better Couris, 42 A.B.AJ. 24 (Jan. 
1956); William J. Brennan, Jr., After Eight 
Years: New Jersey Judicial Reform, 43 
AB.AJ. 499 (June 1957); Shelden D. Elliott, 
The Judiciary: Essential Elements of a Model 


. Judiciary Article (New York: Institute of 


Judicial Administration, April 20, 1959). 
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courts and the rural justices of the 
peace. The reform substitutes a cen- 
tralized organization with career judges 
for the old outmoded and diffused or- 
ganization. Undoubtedly the Connecti- 
cut Circuit Court Act will prove a model 
to other jurisdictions.’ f 


INADEQUACY OF THE CONCEPT 
“LAGGING JUSTICE” 


In my discussion the reader may sense 
a note of optimism concerning the status 
of law administration in. this country 
which may seem at odds with much of 
the current complaints surrounding con- 
gested courts and delayed justice. But 
this is done deliberately as an accurate 
reflection of my own deep conviction 
that, in the area open to judicial and 
professional action, conditions are con- 
stantly improving and are brighter than 
they have been before. Nor can I think 
that the sharper criticisms currently di- 
rected toward the courts are altogether 
merited or indeed at times too well in- 
formed. Since I have'spent a lifetime 
working for improvement in law admin- 
istration, I cannot hold the courts be- 
yond criticism and believe they can only 
benefit from constructive suggestions. 
The present extensive concern betokens 
a very worthwhile interest in the courts 
which may properly act as a goad and 
a stimulus to greater professional inter- 
est and efforts at improvement. I do 
have concern, however, lest the criti- 
cisms go so far as to suggest some crisis 


8 Conn. P.A. 1959, Chap. 28. This follows 
in very substantial form the recommendations 
originally made by the Commission on State 
Government Organization appointed by Gov- 
ernor Bowles pursuant to legislative authoriza- 
tion in 1949. See 1950 Comm’n on STATE Gov- 
ERNMENT ORGANIZATION Rep. 62-66; Charles 
E. Clark, Final Report (Judicial Survey Unit 
No. 18), Dec. 1949); Charles E. Clark and 
Elias Clark, Court Integration in Connecticut: 
A Case Study of Steps in Judicial Reform, 
59 Yare L. J. 1395 (Dec. 1950); Ernest Mc- 
Cormick, The Struggle for Probate Court Re- 
form, 33 Conn. B. J. 267 (Sept. 1959). 


requiring drastic measures of reform. 
For such an exigency is likely to suggest 
quick remedies of a gadget nature which 
may actually prejudice the somewhat 
slower approach of careful and expert 
study heretofore pursued? I am trou- 
bled, for this reason, by a recent rather 
hasty field study of the federal courts 
which is held to have revealed “Shocking 
Inefficiencies" in federal court adminis- 
tration; 1° and I do not find the title of 
this symposium, “Lagging Justice," alto- 
gether realistic for the general purpose 
at hand. 

For a proper approach to long-time 
improvements certain basic facts must 
be kept in mind. First, there are many, 
many courts in this country; and the 
caliber of judges, particularly as judicial 
administrators, varies greatly. In quite 
a few courts deliberation is a quality 
rather sought for than eschewed. In- 
deed a suggestion from the Administra- 
tive Office of the United States Courts 
that six months from the bringing of 
suit be considered as a normally desir- 


® An example in point is that of the English 
“summons for direction” as administered by 
the standing masters. This has proved an ef- 
fective aid to the courts under the English 
practice with the concentration of cases in 
London, the outstanding ability of the masters 
thus available, the division of the profession 
making the responsible barristers alone in 
charge of litigation in the high courts, the 
comparative disuse of the jury, and the lim- 
ited discovery which the masters somewhat 
extend. But it is hardly as useful here, and 
was rejected (for much more extensive dis- 
covery inter alia) upon adoption of the federal 
tules. See George Ragland, Jr., Discovery 
before Trial (Chicago: Callaghan and Com- 
pany, 1932), pp. 227-40; Charles E. Clark, 
The Evershed Report and English Procedural 
Reform, 29 N.Y.U.L. Rev. 1046 (May 1954); 
Charles E. Clark, Difficulties Encountered in 
a System of Masters, 23 F.R.D. 569 (1959). 

10 ‘Shocking’ Inefficiencies Found in Federal 
Court Administration, 43 J. Am. Jun. Soc'y. 
56 (Aug. 1959), a review of the “Field Study 
of the Operations of United States Courts” 
prepared for the Senate Appropriations Com- 
mittee by Mr. Paul J. Cotter, staff member. 


‘PRACTICE AND PROCEDURE 


: able time within which trial should have 
begun in the federal courts has met 
strenuous objection from the judges, who 
consider this too short ‘a time for the 
parties properly to complete trial prepa- 
ration or to explore the possibilities of 
settlement—the usual outcome, as we 
have seen, of the vast majority of the 
cases, Then it must be noted that really 
delaying congestion in the- courts is 
found in only a comparatively few met- 
ropolitan areas in the country and in 
only certain of their calendars. Fur- 
thermore, the delay centers almost 
wholly about a modern phenomenon, 
namely, the vast number of negligence 
cases, usually arising out of automobile 
accidents, where the rather slow moving 
trial by jury is a constitutionally pro- 
tected form of delay.* So serious is 
this problem that one must look in the 
not too distant future for some really 
worth-while solution, perhaps the adop- 
tion of the so-called “compensation prin- 
ciple.” 1? This, be it noted, is a problem 


11A late survey of calendars for personal 
injury jury cases shows that even for this 
burdensome litigation there are now only three 
courts (instead of ten or thirteen at earlier 
periods) showing delays in excess of twenty- 
five months, and these were located in Chi- 
cago and New York City. State Trial Courts 
of General Jurisdiction: Calendar Status Study 
—1959 (New York: Institute of Judicial Ad- 
ministration, June 30, 1959). ` 

12 Comm. To Stupy COMPENSATION FOR ÅU- 
TOMOBILE ACCIDENTS, COLUMBIA UNIVERSITY 
COUNCIL ror RESEARCH IN THE SOCIAL Scr- 
ENCES Rep. (Philadelphia: International Print- 
ing Co., 1932) ; Fleming James, Tke Columbia 
Study of Compensation for Automobile Acci- 
dents: An Unanswered Challenge, 59 Corum. 
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of general public policy, not merely one 
of judicial administration. Then, too, 
there is the phenomenon of an exploding 
population growing by leaps and bounds 
with which the increase by legislative 
action of court facilities, and particu- 
larly of judicial personnel, has lament- 
ably failed to keep pace. Thus there 
are many serious problems which require 
the most determined and persistent con- 
«sideration and which cannot be dis- 
missed as obtruding solely because of 
judicial or even professional inefficiency. 
And judges for their part must accept 
an increasing burden of administration 
on top of the more congenial duties of 
adjudication. 

Hence I would conclude that measur- 
able steps have been taken in improving 
court administration, but there still re- 
mains a substantial task which offers an 
outstanding challenge to the judiciary 
and the bar. 'To the discharge of that 
responsibility it is to be hoped that this 
symposium will contribute effectively. 


L. R. 408 (March 1959); Charles E. Clark, 
Summary and Discussion of the 'Columbia 
Plan’, 8 (No. 13) Va. L. WEEKLY DICTA 1, 3, 
4 (Dec. 18, 1955). As the cited articles point 
out, the plan seems to be operating with good 
success in Saskatchewan. 

13 See Shortage of Federal Judges Is Stressed 
at Court Congestion Conference, 42 J. Aw. 
Jup. Soc’y. 20 (June 1958); Earl Warren, 
Delay and Congestion in the Federal Courts, 
42 J. Am. Ju», Soc’y. 6, 9-10 (June 1958); 
Earl Warren, The Problem of Delay: A Task 
for Bench and Bar Alike, 44 AB.AJ. 1043 
(Nov. 1958). See also H. Zeisel, H. Kalven, 
Jr, and B. Buchholz, Delay in the Court 
(Boston: Little, Brown and Co. 1959), and 
the A.B.A. pamphlet Ten Cures for Court 
Congestion (1959). 


Pre-Trial Procedure 


By ALFRED P. Murra 


ABSTRACT: À departure from traditional procedural concepts 
was launched by the adoption of the Federal Rules of Civil 
Procedure. One of the major innovations instituted, which 
diminishes the time required for litigation is the pre-trial con- 
ference. This conference between the adversary lawyers and 
the judge delimits the issues in an action, disposing of un- 
contested issues, fixing the essential points, and thus often pre- 
paring a case for settlement. "Though a practical and effective 
procedure, the full rewards have yet to be reaped. The rela- . 
tive newness of the pre-trial conference and the unequal impact : 
of the expanded litigation have limited its country-wide adop- 
tion. Pre-trial procedure recognizes the current conception of 
a lawsuit: one free from surprise, with all triable issues exposed 
prior to the courtroom.—Ed. 
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HE years since World War IT have 

been years of growth and prosperity 
for our nation.” Research has opened 
to business new and expanding markets 
that transcend even those created by 
the expansion in our population, and 
the automobile and superhighways have 
opened new vistas of travel. 

These changing patterns of American 
life have not been without significance 
to the courts of the land. The fiercely 
competitive struggles for new markets 
are finding their way into the judicial 
forum through antitrust proceedings, 
stockholders suits, patent cases, and 
contract actions, The automobile, com- 
bined with widespread insurance cover- 
age, has deluged the courts with per- 
sonal injury tort litigation. The slowness 
of the courts and the legal profession 
generally to adjust to these changes and 
to the increased case-loads in the courts 
has led to the condition which prompts 
the title of this symposium “Lagging 
Justice.” 

Of course the term “lagging justice” 
is not applicable to every court. The 
impact of new litigation has been borne 
primarily by the large metropolitan 
courts of general jurisdiction, both state 
and federal. And even among the met- 
ropolitan courts, there are those which 
have quickly adjusted to the trend and 
developed new techniques and proce- 
dures for dealing with an ever increasing 
volume of cases. "Though the courts are 
daily fashioning new rules of substantive 


law to govern the conduct of society and . 


the ever changing forms of business 
transactions in the manner in which they 
conduct their own judicial business, 
many courts have been regrettably re- 
luctant to depart from traditional pro- 
cedural concepts. 


EMBRYONIC PRE-TRIAL PROCEDURE 


Just prior to World War II, however, 
giant strides in improving judicial pro- 
cedure were made. These culminated in 


1938 in the adoption of the Federal 
Rules of Civil Procedure, a set of rules 
that emerged from the ideas and tech- 
niques pioneered by leaders of the bench 
and bar. One such technique included 
in the Rules of Civil Procedure has 
proven most helpful in the judicial con- 
trol and management of court dockets. 
It is the pre-trial conference. 

The modern concept of the pre-trial 
conference was developed in the court- 
room of Judge Ira W. Jayne of the Cir- 
cuit Court of Wayne County, Detroit, 
Michigan. In experimenting with a 
docket of mechanics’ lien cases in 1929, 
Judge Jayne discovered that he could 
dispose of considerably more cases and 
manage his business more effectively by 
calling the lawyers to an informal con- 
ference in each case prior to trial. In- 
formal conferences, he found, could dis- 
pose of uncontested issues and eliminate 
waste-motions at trial Furthermore, 
the reluctance of the parties and of the 
attorneys to deal specifically with the 
issues in their case frequently vanished, 
and out-of-court disposition of the law- 
suit ensued. In this respect the policy 
of the law to encourage the amicable 
solution of controversies between liti- 
gants was fostered. 

Conferences between court and coun- 
sel before trial undoubtedly had been 
used by judges prior to 1929, but under 
the leadership of Judge Jayne these con- 
ferences were systematized and made a 
regular feature of court practice for the 
first time in Anglo-American jurispru- 
dence. 

From Detroit the pre-trial conference, 
as it was known, spread to Boston and 
to Cleveland, and then in 1938 it be- 
came not just a part of, but a funda- 
mental cornerstone of, the Federal Rules 
of Civil Procedure. 

The Federal Rules liberalize consider- 
ably the way in which litigants procure 
the facts essential to the prosecution of 
their lawsuits. New discovery proce- 
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dures enable a party freely to examine 


his adversary by way of oral deposition 
on any question surrounding the case. 
Or he may elect to conduct such exami- 
nation by written question or interroga- 
tory to which his adversary must re- 
spond fully and completely. Witnesses 
may be examined in almost the same 
way. Documents relating to the lawsuit 
may be ordered produced and the 
injured party may be compelled to 
undergo a physical examination. 

'These discovery rules were designed 
to eliminate surprise insofar as possible 
: as an element in the outcome of a law- 
suit and to ensure that cases will be 
decided on their merits. They do just 
that. However, a lawsuit after thorough 
discovery frequently does not look the 
same. Legal and factual issues appear- 
ing in the original pleading papers filed 
with the court may have evaporated, 
and other issues may have taken their 
place. At this point it is the pre-trial 
conference that is designed to give unity 
to the case and prepare it for trial. 


PrE-TRIAL PROCEDURE: 
FORMULATING IssUES 


Rule 16, Federal Rules of Civil Pro- 
cedure, is simply drawn. It provides 
as follows: 


In any action, the court may in its dis- 
cretion direct the attorneys for the parties 
to appear before it for a conference to 
consider 

(1) The simplification of the issues; 

(2) The necessity or desirability of 
amendments to the pleadings; 

(3) The possibility of obtaining admis- 
sions of fact and of documents which will 
avoid unnecessary proof; 

(4) The limitation of the number of ex- 
pert witnesses; 

(5) The, advisability of a preliminary 
reference of issues to a master for findings 
to be used as evidence when the trial is to 
be by jury; 

(6) Such other matters as may aid in 
the disposition of the action. 


The court shall make an order which re- 
cites the action taken at the conference, 
the amendments allowed to the pleadings, 
and the agreements made by the parties as ` 
to any of the matters considered, and which 
limits the issues for trial to those not dis- 
posed of by admissions or agreements of 
counsel; and-such order when entered con- 
trols the subsequent course of the action, 
unless modified at the trial to prevent 
manifest injustice. : 


The pre-trial conference catalytically 
links discovery with the trial of a civil 
action. As stated above, pleading pa- 
pers may have become obsolete, and it,is 
through the pre-trial conference that the 
court first finds out what the case is all 
about. What use the court makes of 
this opportunity to see that the discov- 
ery procedures have been completed, to 
distill the issues, and to crystallize them 
for trial depends on the skill and under- 
standing of the individual judge. 


CIVIL Cases: LIMITED PRACTICE 


The simplicity of the federal rule and 
of similar state rules and their utility 
in preparing a case for trial are almost 
self-evident. After twenty-one years of 
the use of the rule, few lawyers or judges 
are ever heard to deny its efficacy and 
practicality. Yet today. the pre-trial 
conference is used in all civil cases by 
only 50 per cent of the federal judges 
and by even fewer state judges. Just 
a few years ago, the percentage was 
even less. 

No complete answer is possible, but 
part of it can be explained historically. 
The rules of discovery and the pre-trial 
conference were entirely new to federal 
judges in 1938, and a complete transi- 
tion understandably was delayed. The 
burden of litigation then was not as 
heavy, and dockets, for the most part, 
were not congested. 

Actually, there was very little time 
from the adoption of the Rules before 
the advent of World War II for them 
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to become established. The new Rules 
and the pre-trial conference held promise 
of a more efficient conduct of a large 
volume of court business, but war- 
time controls and limitations on travel 
brought a decrease in litigation and 
there was little opportunity for the new 
procedures to become firmly rooted. 
This was true both in the federal courts 
and in the state courts which have been 
gradually absorbing features of the new 
Federal Rules into state practice. 

Then came the great tide of postwar 
litigation. In their struggle to keep pace 
with this tide, many courts either lacked 
tHe time or the interest to delve into 
what new procedural téchniques might 
be helpful. The accident of war and 
the changing patterns of litigation, it 
seemed, had suppressed development of 
widespread knowledge of the Federal 
Rules and of the use of the pre-trial 
conference. The tools were there, but 
skill in their use-was lacking. 

But there were men of vision who 
knew and understood the utility of the 
Rules. Pre-trial procedures were intro- 
duced and tested in many jurisdictions 
by such men as Chief Judge Bolitha J. 
Laws of Washington, D. C.; Judge 
James Alger Fee of Portland, Oregon; 
Judge Arthur F. Lederle of Detroit, 
Michigan; Judge Ira W. Jayne of De- 
troit, Michigan; and recently, Judge 
Clarence Kincaid of Los Angeles, Cali- 
fornia. In 1945 the Judicial Conference 
of the United States established a stand- 
ing committee on pre-trial procedure, 
and in 1950 a book by Harry D. Nims 
of the New York Bar, entitled Pre-trial, 
was published under the auspices of the 
Section of Judicial Administration of 
the American Bar Association. Under 
the leadership of the late Chief Justice 
Arthur T. Vanderbilt of New Jersey, 
the pre-trial conference was made com- 
pulsory in New Jersey. California has 
recently followed suit. Each chief jus- 
tice of the United States since Chief 
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Justice Taft has urged a wider and more 
efficient use of pre-trial devices. 

The pre-trial conference has already 
«proven to be an important device in 
the administration of justice, but ex- 
perience with it has not been the same 
in every jurisdiction. However, it is 
fair to say that where it has not been* 
productive certain fundamentals were 
not observed. For an effective pre-trial 
conference, it is essential that the dis- 
covery procedures intended to be used 
by the parties be completed prior to the 
pre-trial conference, and that counsel in 
the light of the discovery undertaken 
review their cases, preferably at a con- 
ference with opposing counsel, to re- 
evaluate the issues of fact and law they 
intend to litigate and to set aside the 
matters upon which they can agree. 
The court should likewise familiarize it- 
self with the case file. No pre-trial con- 
ference can be successful without this 
preparation. 


TRIAL WITHOUT SURPRISE 


Many courts, both state and federal, 
have promulgated rules or orders, the 
effect of which is to require counsel to 
exhaust discovery and confer concerning 
the triable issues in the light of discov- 
ery. In this manner counsel comes to 
the pre-trial conference with knowledge 
not only of his own case, but his adver- 
sary’s as well. Some courts have de- 
vised a pre-trial notice and check list 
in which counsel are informed of what 
is expected to be accomplished at the 
pre-trial conference. No lawyer, be he 
for the defendant or plaintiff, wants to 
go into court unprepared; no lawyer 
likes to be confronted with a surprise 
witness or surprise testimony; no lawyer 
who has any respect for the courts wants 
the judge to be confronted with a serious 
question of law upon which he might 
err if he were forced to make an im- 
mature decision. 


“4 


Thus, we think it is in the interest 
of the administration of justice that each 
side of a lawsuit should have an oppor- 
tunity to learn the adversary’s conten-, 
tions and prospective proof—his wit- 
nesses, lay and expért, and the law upon 
which he relies. It is only after learn- 
ing of his adversary's case that a lawyer 


can fairly evaluate his own case in terms: 


of money and properly advise his client 
as to settlement, or other disposition. 
Pre-trial procedure is designed to bring 
about a fair and expeditious resolution 
of every lawsuit. A fair resolution means 
an open resolution; it means dealing 
with open hands without surprise or de- 
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ceit. A conscientious lawyer can recom- 
mend‘a sum of money to his client to 
settle his case only after positive proof 
of the possibilities of his adversary’s 
contentions and facts upon which he 
may be able to sustain them. 

Pre-trial procedure is in recognition 
of the concept that a lawsuit is a search 
for truth, not a game of chance. In 
the language of a famous lawyer, it af- 
fords the profession “a better chance 
to give a satisfactory answer to three 
questions uppermost in his client's mind, 
namely, what will it cost, how long will 
it take, and what: are my chances of 
success?" ° 


Bar Association. 


' Impartial Medical Testimony 


By BERNARD BOTEIN 


ABSTRACT: An impartial medical testimony program provides | 
in essence for the establishment of panels of outstanding, neu- 
tral experts in each of the branches of traumatic medicine. 

. Whenever the medical claims of the contending parties in per- 
sonal injury lawsuits seem irreconcilable, the court may desig- 
nate a physician from the appropriate panel, who will report 
his findings to the judge and the respective attorneys and pos- 
‘sibly testify if the case goes to trial. The program, in concep- 
tion and operation, has a two-fold purpose. It is an important 
factor in the never ending campaign to reduce court congestion 
and delays, although far from a cure-all for that problem. It 
is also a very effective instrument in the pre-trial arsenal of 
measures designed to make a trial a fair and knowledgeable 
search for the truth. The impartial medical testimony program 

. Serves directly and indirectly to discourage the “battle of ex- 
perts" in the courtroom, which often confuses lay jurors and 
judges, degrades the judicial process, and stigmatizes two great 
professions. 
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THER articles in this issue indicate 


that the key to the problem of . 


court congestion and resultant delay lies 
in the handling of the enormous volume 
of personal injury cases that has en- 
gulfed our courts in the past few dec- 
ades. Many judges are concerned about 
the skill as well as the speed, with 
which these cases are processed. The 
Impartial Medical Testimony Project 
was.conceived in order to improve the 
functioning of the courts in both re- 
spects. ] 

There are two essential issues to be 
resolved in the settlement or trial of 
personal injury cases: (1) liability and 
(2) damages. The question of liability 
requires a determination of where the 
fault lies in the occurrence of an acci- 
dent. A disputed set of facts on the 
liability question usually poses problems 
comfortably within the competency of 
jurors and judges to understand and 
decide. Our adversary method for the 
trial of cases and determination of dis- 
puted facts is generally an effective me- 
dium for eliciting the truth in a court- 
room. The self-interest of the contend- 
ing parties can be relied upon to cause 
them to present their proof as fully and 
effectively as possible. 

This does not always hold true, how- 
ever, with respect to the element of 
damages in personal injury cases, which 
is determined upon partisan medical re- 
ports or testimony usually involving 
highly technical and conjectural opin- 
ions. Damages for personal injuries are 
awarded on the basis of the amount of 
money sufficient to pay the claimant for 
his past and, if there are any, his future 
medical and hospital expenses, loss of 
earnings, and pain and suffering. Com- 
putation and assessment of such dam- 
ages require knowledge of the nature 
and extent of the claimant's injuries, 
whether the defendant's negligence was 
the cause of the injuries, the probable 
duration of the injuries and, if still per- 


sistent, whether they are permanent or 
may be cured. Expert diagnosis and 
prognosis are required. and, thus, the 
opinions of doctors are the controlling 
factor. In this area the adversary tech- 
niques too often serve to compound 
confusion. 

The basic premise upon which the 
system depends is that the arbiters of 
the facts, be they judges or jurors, pos- 
sess sufficient insight and experience to 
resolve factual issues knowledgeably. 
But in our complex society, there are 
areas in which technical facts can be 
the subject of learned and conflicting 
testimony that defies the comprehension 
of either judge or jury. And in such 
a framework the adversary system often 
degenerates into pure guesswork. f 

The problem becomes at times un- 
bearably frustrating to jurors and judges 
when conflicting medical testimony is so 
elusive and baffling that they can feel 
no confidence in the validity of any reso- 
lution they may reach. If both doctors 
appear to be honorable and competent 
men, the finder of the facts faces an 
almost insoluble dilemma. 


THE BATTLE OF EXPERTS 


The courtroom scene is further com- 
plicated by the fact that, in New York 
City at least, and in many other large 
cities, both sides rely to a large extent 
on testifying experts—doctors who ex- 
amine the plaintiff not for.treatment or 
diagnostic purposes, but only for the 
purposes of litigation. These men ap- 
pear in court frequently, unlike the 
average treating physician, who usually 
loathes and dreads court appearances; 
and they have all developed effective 
courtroom manners. 

There can be little quarrel ordinarily 
with the courtroom conduct or good 
faith of the general practitioner or spe- 
cialist who actually treated the plaintiff. 
Allowances must be made for the fact 
that most civil trials take on the colora- 
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tion of private fights, that partisanship 
is infectious and doctors are human in 
that regard. The most that can be said 
of treating physicians is that they will 
not give their patients the worst of testi- 
mony on a close medical question. 

The testifying expert, hired by the 
lawyer and not the patient, is usually 
much more plausible and ingratiating 
than the treating physician, and he is 
almost always fully co-operative. So the 
courtroom expert is hired, and too often 
the trial lapses into a battle of opposing 
experts. 

These battles of experts are degrading 
spectacles in a courtroom—degrading 
for the legal profession as well as the 
medical profession. The disgust and 
bewilderment they arouse in jurors and 
everyone touched by the court processes 
breed disrespect for our courts. Medi- 
cal advocacy, guided by legal advocacy, 
becomes a marketable commodity. The 
overwhelming majority of honorable 
practitioners in both professions are un- 
deservedly stigmatized by a small fringe 
of unscrupulous or undisciplined or care- 
less lawyers and doctors. This condition 
is the joint responsibility of the organ- 
ized groups in both professions. 


Import or Liasriity DECLINES 


Whether or not juries have grown 
more indulgent in finding negligence 
upon the part of defendants and absence 
of contributory negligence upon the part 
of plaintiffs, or whatever the reason, the 
liability factor is rarely a bar to a settle- 
ment nowadays. In fact, in most claims 
the vigor with which defendants contest 
liability has dwindled almost to the van- 
ishing point. Over 95 per cent of all 
claims are disposed of by some payment 
to the plaintiff, large or small—pay- 
ments which tacitly concede some ele- 
ment of liability. 

These figures as a general rule reflect 
the experience of courts in urban cen- 
ters throughout the country. It must 


be borne in mind that in the city of New 
York most personal injury claims are 
settled before they reach the courts. In 
settlement negotiations, plaintiffs and 
defendants do not quite proceed on an 
assumption of liability without fault; 
but it is nevertheless fair to say that 
the issue of liability emerges as a seri- 
ously disputed factor with much less 
frequency than the question of the dam- 
ages suffered by the claimant. Damages 
to claimant have now become disposi- 
tive in the settlement of almost all per- 
sona] injury cases. 

Since almost 90 per cent of the civil 
cases in the city's courts are personal 
injury actions, some idea may be gained 
as to the dominance of this branch of 
litigation in the over-all court structure. 


LAUNCHING OF THE PROJECT 


In 1952, the Justices of the Supreme 
Court in the First Department, which 
comprises New York and Bronx Coun- 
ties, decided the conditions would not 
cure themselves and would steadily 
worsen if affirmative action were not 
taken. Conferences were initiated among 
officials of the Association of the Bar 
of the city of New York, the New York 
County Lawyers Association, the Acad- 
emy of Medicine, and the New York 
County Medical Society. A committee 
of judges and lawyers, headed by the 
former presiding Justice David W. Peck 
of the Appellate Division, presented, for 
elaboration and refinement, the basic 
idea of establishing a panel of neutral, 
outstanding medical experts. It was en- 
visaged that they could be called on by 
judges to examine plaintiffs, report their 
findings, and if necessary testify, in 
cases where there was irreconcilable con- 
flict between the doctors representing 
the contending parties. The medical pro- 
fession responded enthusiastically and 
generously. i 

Two considerations animated the 
judges, doctors, and lawyers who col- 
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laborated in launching the plan. One 
was an abiding belief that a trial is not 
a test of wits nor a game of chance, 
but a sober, logical search for the truth. 
The Medical Panel Plan was designed 
as another weapon in the arsenal of pre- 
trial devices, specifically designed to 
substitute truth and light for the battles 
of experts which had so long bewildered 
courts and juries. 

Second, the judges were concerned 
with the hampering, disorganizing im- 
pact of these practices upon the healthy 
and expeditious disposition of the courts’ 
business. While very few personal in- 
jury claims end in the-verdict of a jury, 
nevertheless the amounts awarded by 
juries are the yardstick by which the 
parties measure the value of a case in 
. settlement negotiations. 

Threading all the conferences was the 
conviction that two great professions, 
manned largely by honorable and dedi- 
cated practitioners, were being unde- 
servedly stigmatized by an outlaw 
fringe; and that this condition must be 
ended or at least checked. 


The operative rule 


The Alfred P. Sloan Foundation and 
the Ford Motor Company Fund financed 
the establishment and operation of a 
Medical Panel System in the Supreme 
Court, New York County, as an experi- 
mental program for the year 1953. To 
implement this project the Appellate Di- 
vision, First Department, promulgated 
the following Special Rule: 


1. There is established in the Supreme 
Court for the County of New York an 
office to be known as the Medical Report 
Office, which shall be in charge of a deputy 
clerk of the Supreme. Court. 

2. In any personal injury case in which, 
prior to the trial thereof, a justice shall be 
of the opinion that an examination of the 
injured person and a report thereon by an 
impartial medical expert would be of ma- 
terial aid: to the just determination of the 


_ circumstances. 


case, he may, after consultation with coun- 
sel for the respective parties, order such 
examination and report, without cost to the 
parties, through the Medical Report Office 
of the Supreme Court, New York County. 
'The examination will be made by a mem- 
ber of a panel of examining physicians 
designated for their particular qualifications 
by the New York Academy of Medicine 
and New York County Medical Society. 
Copies of the report of the examining phy- 
sician will be made available by the clerk 
of the Medical Report Office to all parties. 

3. If the case proceeds to trial after such 
examination and report, either party may 
call the examining physician as a witness 
or the trial justice may, if he deems jit 
desirable to do so, call the examining physi- 
cian as a witness for the court, subject to 
questioning by any party, but without cost : 
to any party. 


Characteristics of experts 


The Academy of Medicine and New 
York County Medical Society jointly 
and exclusively, without recommenda- 
tions from lawyers or judges, established 
panels of leading specialists in sixteen 
fields of traumatic medicine, such as 
orthopedics, roentgenology, neurology, 
neuro-psychiatry, and so forth. To se- 
cure as neutral a body of experts as pos- 
sible, the medical organizations excluded 
from the panels any physician who had 
been employed to any appreciable extent 
by insurance companies or plaintiffs’ 
counsel in personal injury actions. 

'The fees of the experts for examina- 
tions, reports, and for their infrequent 
trial appearances are now paid out of 
the regular court budget and have been 
so paid since 1956. The panel experts 
are asked to fix their fees in the amounts 
they would charge patients in moderate 
'They have been most 
reasonable in the bills they have sub- 
mitted. An annual appropriation of 
$15,000 is made each year, which 
amount generally is entirely exhausted 
through the payment of fees of panel 
doctors. In this respect the New York 
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project differs from those in Baltimore 
and in the federal court in Philadelphia, 
where the fees are charged against the 
parties. It has been the view of the 
sponsors of the New York project that 
to assure the appearance as well as the 
reality of true impartiality and to avoid 
increasing the already high costs of liti- 
gation to the parties, it was essential 
that the costs should not be shifted to 
the litigants. 

At this point it cannot be stressed too 
strongly that acceptance and the success 
of an impartial medical testimony pro- 
gram in a community depends upon the 
integrity and professional standing of 
the experts who man its panels. No 
such project: can survive if bench and 
bar lack faith in the panel members. 


THE PLAN IN OPERATION 


The mechanics implementing the rule 


of court are designed to inconvenience 
all the participants as little as possible. 
The justice directs the examination, usu- 
ally after conference with the respective 
attorneys. He endeavors to allow a time 
interval of at least two weeks, preferably 
three, until the resumed conference date, 
if the case is on the pre-trial calendar; 
or until an adjourned date if the case 
has reached the Day Calendar for trial. 

The form as filled in by the judge de- 
scribes the nature of the medical dispute 
and indicates the specialty of the panel 
expert who is to examine the plaintiff. 
This form is entrusted to the attorneys, 
who proceed to the Medical Report 
Office. In the attorneys’ presence, the 
deputy clerk in charge, by a process of 
strict rotation, calls the panel expert 
whose name next appears on the spe- 
cialty list. The clerk fixes a date for 
examination at the panel expert’s office 


which is mutually convenient to doctor,’ 


plaintiff, and the respective lawyers. He 
also arranges to forward to the expert, 
in advance of his examination, copies 
of the reports of the plaintiffs and de- 


fendant's physicians, as well as the hos- 
pital records, if any, so that he may 
be advised of the respective contentions 
of the parties. The lawyers for both 
sides are encouraged to attend at the 
examination. 

The impartial expert examines the 
plaintiff as thoroughly and in much the 
same manner as he would examine a 
private patient. The plaintiff recounts 
his ailments and medical history and the 
expert uses such tests and laboratory 
procedures as he deems advisable. Of 
course, no treatment is contemplated— 
only an opinion embodying diagnosis 
and prognosis. After the examination, 
the expert mails at least three copies of 
his report to the Clerk of the Medical 
Report Office, who sends one to each 
attorney and the original to the justice. 
The expert also sends his bill to the 
office. Tt is preferable that the reports 
be distributed a few days before the 
adjourned date so that counsel and judge 
will be prepared to appraise and discuss 
their contents. 

At the resumed conference the case 
is discussed again in the light of the 
impartial report. If the impartial ex- 
pert’s report has resolved the major 
points of controversy, the case may be 
settled. If not settled, the case is re- 
manded to await trial in normal course. 
The judge passes upon the bill rendered 
by the impartial expert, and has the 
power to disapprove payment of any fee 
he considers unreasonable. Upon ap- 
proval, the fee is paid from the Project 
funds. 


Medical experts testify 


If the settlement attempts fail and 
the case goes to trial, the impartial ex- 
pert may be called to testify either by 
the judge or by one of the parties. In 
such event arrangements are made for 
his appearance informally, without sub- 
poena, through the Medical Report Of- 
fice—never through an attorney request- 


80 . Tue ANNALS OF THE AMERICAN ACADEMY 


ing his presence. "When the impartial 
expert takes the stand, he is qualified 
just like any other expert, except that 
the auspices under which he was desig- 
nated to examine the plaintiff are ex- 
plained to the jury. If his appearance 
was requested by the attorney for one 
side, the opposing attorney may cross- 
examine him. Sometimes, particularly 
in nonjury cases, the parties may stipu- 
late to receive the impartial expert's 
written report in evidence. 

Many factors combine to make the 
pre-trial climate a favorable one, such 
as the absence of impending trial pres- 
sures, the presence of representatives 
qualified to discuss settlement, and the 
various pre-trial techniques. The pre- 
trial conference is held in an informal, 
relaxed atmosphere, several months be- 
fore trial, and is conducive to the kind 
of unhurried judicial inquiry that will 
elicit whether a report from an impartial 
expert will be helpful. 

When the project was in its experi- 
mental stage, references stemmed almost 
entirely from pre-trial conferences; but 
now only about half emanate from that 
source. As the judges have become 
more familiar with the workings of the 
panel and more assured of its advan- 
tages, they have used it in many more 
aspects of judicial duties. The Medical 
Expert Panel is being employed more 
and more on motions for preferences, 
motions to remove cases from the lower 
courts to the Supreme Court, compro- 
mise orders in infants’ actions, and after 
nonjury trials. 


ESTIMATE OF THE RESULTS 


Up to the present time, about 800 
cases have been assigned to the Medical 
Report Office, an average of a little over 
a hundred a year. From the outset it 
was realized that the job ahead was a 
qualitative, not a quantitative one. For 
example, the first eighty cases that were 
referred to the Medical Report Office at 


the pre-trial stage were selected from 
1,500 cases handled in pre-trial confer- 
ences. The importance of these rela- 
tively small blocks of cases, however, 
cannot be overemphasized; they cer- 
tainly cannot be measured in mere num- 
bers. They are the durable cases—not 
just any hundred personal injury cases 
out of the several thousand we dispose 
of in our court each year. The drain 
of this small number of medically ir- 
reconcilable cases on the court resources 
and the trial judge's time and energy 
is out of all proportion to their limited 
number. An inordinately large propor- 
tion of these cases do not permit'of 
settlement and therefore go to trial. 
When we realize that suit is brought in 
approximately one third of the claims 
in the city of New York and that only 
20 per cent of the claims are placed 
upon the calendars of the various courts; 
that less than 6 per cent of personal 
injury cases placed on the calendar.ever 
go through to completed trial; when we 
reflect that at most a few hündred per- 
sonal injury cases are tried to comple- 
tion in the Supreme Court of the busiest 
county in New York State in any given 
year, we can appreciate how substantial 
an impediment these cases represent in 
the routing of court business. We can 
only guess at how many: cases were set- 
tled because one side feared that referral 
to an impartial expert would disclose 
the falsity of its medical claim; or the 
ratio of cases in which puffing of injuries 
is discouraged by fear of possible dis- 
closure; or the prophylactic effect of the 
possibility that their findings will be 
reviewed by the leaders of their pro- 
fession has on the excesses of that small 
band of doctors I referred to earlier. 


More precise measurement 


As of June 30, 1959, there had been 
769 referrals to the Medical Panel from 
both New York and Bronx Counties. 
Of these, 500 cases have been settled; 
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17 have been transferred for disposition 
by a lower court by consent of the par- 
ties; and 34 were virtually marked off 
the calendar. One hundred twenty-three 
of the cases that were referred neverthe- 
less went to trial and in a number of 
them the impartial expert testified. 

As might be expected, a major pro- 
portion of the referred cases involved 
injuries with few objective symptoms. 
About 40 per cent of the cases involved 
claims of postconcussion syndromes, and 
about 7 per cent concerned claims of 
back injuries. In about 29 per cent of 
all,the references there were fracture 


claims. The panels utilized most often. 


were orthopedics, neuro-psychiatry and 
roentgenology. 

About 5 per cent of the cases required 
the services of more than one specialist. 
Sometimes the judge ordering the refer- 
ence recognized the need and referred 
the case to two or more men. Some- 
times a panel member would request the 
services of another specialist—very often 
an X-ray expert. "There was some con- 
fusion at first, but now when a panel 
expert seeks the assistance of another 
expert he clears his request through the 
Medical Report Office. 

It is difficult to determine with any 
assurance how often the impartial ex- 
perts have sustained plaintiffs claims 
and how often they have rejected or 
minimized them. For whatever the 
comparison is worth, the records show 
that after the impartial examinations, 
plaintiffs claims are revised downward 
more frequently than defendants! offers 
are revised upward. However, in a sig- 
nificant number of cases the medical 
claims of the plaintiffs have been found 
to be thoroughly justified and in some 
cases, even understated. As a result of 
the impartial experts! reports, many 
cases have been settled at figures much 
higher than defendants offered before 
the reference, and in a few cases the 
panel experts discovered traumatic in- 


juries that had been overlooked by the 
plaintiffs’ doctors. 


Tue ROLE or THE EXPERT 


In some cases, particularly in the 
neuro-psychiatry areas, we find that the 
panel specialists are unable to resolve 
the medical conflict; they cannot say 
whether the plaintiff’s claims are valid 
or unfounded. Even then, the reports, 
if definite enough on the inability to 
make findings, have an affirmative value. 
Both sides must give weight to a state- 
ment by a leading physician that neither 
party can establish its contentions with 
anything like medical certainty. The 
tendency is for both sides to pull in their 
claims from the goal posts toward the 
fifty-yard line. 

There are certain areas of medicine 
in which the outstanding men are di- 
vided into two or more responsible but 
bitterly opposed schools of thought. 
There should be no referrals at all in 
such fields. Neither party should be 
required to run the risk that mere 
chance, something akin to the turn of 
a roulette wheel, will determine whether 
the case will draw an expert whose pre- 
vious. conditioning will render him hos- 
tile or friendly to his side. For example, 
because of divided medical opinion on 
the causation of cancer from trauma, 
we have eliminated the panel covering 
such cases. It is noteworthy that no 
case had ever been referred to this panel. 

The reports with which we find major 
fault are those which are vague, ram- 
bling, and discursive. They tend to feed 
and encourage the claims of both sides 
and heighten confusion in conference or 
trial. Happily, there are few of that 
type. 

There has been some debate about 
calling the panel expert as a witness at 
the trial. Some lawyers and judges 
seem to feel that the jury will be unduly 
swayed by the prestige and court im- 
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primatur of the independent expert. 
The criticism generally takes the form 
that the expert should not testify, but 
only report for conference purposes. 

Of course, with such restrictions upon 
the use of the expert, the value of the 
Panel would be minimized, if not de- 
stroyed. Corrupt or careless doctors or 
lawyers would not have to fear exposure 
in court. Also, there would be no set- 
tlement leverage if the party affected 
unfavorably by the impartial expert’s 
report did not apprehend that he would 
have to contend with his testimony 
should he go to trial. 

Most important, the wholesome pur- 
pose of enlightening the jury through 
objective and competent medical testi- 
mony would be defeated; and the over- 
whelming majority of judges in our 
Department feel that the jury should 
not be shut off from this source of 
enlightenment. 

There is no doubt that the expert en- 
joys a special standing in the eyes of 
the jury, but this is something he earned 
before he was appointed on the Panel. 
His professional pre-eminence and inde- 
pendence were well established. No 
special privileges or kudos are given the 
independent expert when he is called to 
the stand. He is exposed to full exami- 
nation and cross-examination just as is 
any other witness. The jury is in- 
structed that his testimony is not to be 
accepted or given any particular weight 
merely by reason of his identification. 
Certainly, a jury charged with the duty 


of making sense of the conflicting and ', 


confounding testimony of paid, partisan 
physicians can be entrusted with evalu- 
ating and weighing the testimony of the 
independent expert. 


POTENTIALS OF THE PROGRAM 


It may fairly be said that the Medical 
Expert Plan offers a significant contri- 
bution in the two areas that most coh- 


‘in charge. 


cerned those who launched it—in the 
improvement of medical fact-finding in 
accident cases and to some extent in 
relieving calendar congestion. 

A Special Committee of the Associa- 
tion of the Bar of the city of New 
York, composed of judges, doctors, and 
lawyers, had the original pilot project 
The Committee rendered a 
report which was published in 1956 in 
book form by The Macmillan Company 
under the title Impartial Medical Testi- 
mony. This book will prove rewarding 
reading for anyone interested in a de- 
tailed treatment of the subject. . 

A Special Committee of the Section 
of Judicial Administration of the Ameri- 
can Bar Association, in reporting on the 
subject of impartial medical testimony, 
recommended the establishment of im- 
partial medical panels in centers of 
population having a volume of personal 
injury litigation. Its report was ap- 
proved by the House of. Delegates of 
the Bar Association in 1957, and the 
Association has now authorized the Sec- 
tion of Judicial Administration to advo- 
cate the general establishment of such 
offices. 

The success of the experiment in New 
York, the endorsement of the idea by 
many segments of the organized bar and 
of the medical profession and the edu- 
cational activities of the Special Com- 
mittee of the Section of Judical Admin- 
istration of the American Bar Associa- 
tion have resulted in the growth of a 
considerable ground swell of interest in 
other urban communities. In Maryland 
there has been in operation for some 
time an impartial medical plan which 
differs from that of New York princi- 
pally in that the charges of the panel 
experts are borne by the parties rather 
than by public funds. The Federal 
District Court in Philadelphia has also 
adopted such a system and the rule 
there has been upheld in the United. 
States Court of Appeals for the Third 
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Circuit and in the Supreme Court of 
the United States.* Both in Maryland 
and in the Philadelphia Federal Court 
the plan is reportedly working with en- 
tire satisfaction. In California, Illinois, 
Minnesota, Massachusetts, and Ohio, 
both the medical profession and the 
legal profession are co-operating with 
the courts in projects looking toward the 
establishment of systems which would 
either follow the New York model ex- 
actly, or would adapt it to varying local 

* Hankinson v. Van Dusen et al, 3 L.Ed 
2d 628. 
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conditions. In New Jersey the project 


is under study by an official committee 


of the Medical-Legal Society. 

'Thus, while it cannot be maintained 
that the program is in itself a panacea 
for all the problems of court congestion, 
it is generally found to have been of 
help in materially reducing its mischief. 
It is certainly regarded as an effective 
aid in promoting the more orderly, accu- 
rate, and efficient determination of the 
rights of the parties in the processing 
of the many personal injury cases that 
clog the dockets of our courts. 
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Decongestion Through Calendar Controls 


By Irvine R. KAUFMAN 


Assrract: A dedicated group of judges -in one of the busiest 
United States district courts in the country, the Southern Dis- 
trict of New York, has analyzed its own enormous backlog 
problem with a success that merits the study of other courts in 
similar straits. A thorough survey of the cases then pending 
on the trial court calendars startlingly revealed that only a few 
cases were prepared for immediate trial. In the course of 
screening the nonjury cases, meetings between the judge and 
the lawyers and litigants generally resulted in pre-trial settle- 
ments. During the period in which these pre-trial conferences 
were held most of the calendar backlog was wiped out and 
docket currency restored. The results achieved, remarkable 
in themselves, point to several invaluable lessons about the na- 
ture of calendar congestion and the weapons with which it can 
be combatted. The experience of this district court, located 
in the business hub of New York with not only one of the larg- - 
est dockets in the country but adjudicating some of the most 
complex and time-consuming cases, promises equivalent suc- 
cess for other congested areas where similar techniques are 
instituted.—Ed. 


Irving R. Kaufman, LL.B., New York City, has been a United States District Judge, 


| for the Southern District of New York, for over ten years. A graduate of Fordham 
University School of Law, Judge Kaufman has been interested. in the problem of calendar 
congestion and its cure for many years, having written extensively on the subject. He 
is a member of both the Pre-Trial Committee and the Committee on the Administration 


of Criminal Law of the Judicial Conference of the United States. 
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Y June 30, 1955, the United States 

District Court.for the Southern 
District of New York had reached a 
critical stage in its continuing effort to 
. administer justice. Over the preceding 
years the number of new suits instituted 
in our court each year had been in- 
creasing at an alarming rate. Our civil 
calendars contained a total of 5,630 
cases awaiting trial. Parties in jury 
personal injury and death actions were 


forced to wait an average of three and . 


one-half years from the time their case 
was placed upon the calendar until it 
could be reached for trial. Other calén- 
dats were as much as two and two and 
one-half years behind. Such a long wait 
for the final adiudication of a contro- 
versy threatened seriously to impair the 
rights of litigants. It was, therefore, ‘a 
situation which the judges of our court 
could no longer tolerate. 

In 1955 a three-judge committee, 
composed of Judges Sylvester J. Ryan, 
Archie O. Dawson and myself, was 
created to study ways and means of 
combatting and eliminating our calendar 
backlog. The task that lay before us 
was indeed formidable. The first step 
in the search for a solution was an 

_ analysis of the cause of our problem. 


CAUSE OF THE Lonc DELAY 


One fact was immediately apparent. 
Our backlog was not the product of 
judicial lassitude. Our judges were pro- 
ducing to the maximum of their capa- 
bilities. This, despite the fact that a 
relatively high proportion of the judicial 
business in this court, located .as it is 
in the heart of the nation’s greatest fi- 
nancial and industrial center, consists of 
patent, copyright and trademark suits, 
stockholders’ derivative actions, anti- 
trust proceedings, admiralty litigation 
and other matters which tend to be more 
complex and time-consuming than the 


1Now Chief Judge of the Southern District 
Court, New York. 


average. For example, statistics re- 
leased by the Administrative Office of 
the United States Courts reveal that the 
Southern District of New York handles 
annually roughly one fourth of the na- 
tional total of copyright cases, one third 
of government civil antitrust actions, 
one fifth of private antitrust suits, 35 
per cent of the admiralty and maritime 
actions, and more than one half of all 
Jones Act suits involving injuries to sea- 
men. Because of this high proportion 
of complex commercial litigation in our 
court, mere statistics comparing the size 
of our case-load with that of other 
courts do not fully reveal the dispropor- 
tionately large share of federal judicial 
business handled annually in the South- 
ern District of New York. And yet, 
even on a bare statistical basis our work- 
load is far above the average: For ex- 
ample, in fiscal year 1958, the national 
average “Civil Caseload Per Judge” for 
the federal courts, based upon new cases 
filed, was 259 cases, whereas 374 new 
cases were filed per judge in the South- 
ern District. From the foregoing it is 
apparent that each judge in our district 
carries a staggering burden of judicial 
business. Any attempts to increase that 
burden would not only endanger the 
health and welfare of the judges but 
would seriously jeopardize the rights of 
the litigants by undermining the quality 
of judicial craftsmanship. 


Judge’s work schedule 


An examination of the average judge’s 
work schedule will further reveal the 
reason for this conclusion. Judges nor- 
mally “sit,” that is, are engaged on the 
bench between the hours of 10:00 or 
10:30 A.M. and 4:00 or 4:30 P.M. 
daily, with an hour out for lunch. This 
is the time when the judge is *on dis- 
play” and the layman’s knowledge of 
what judges do is often limited to the 
view gained at that time. However, be- 
fore the judge ascends to the bench in 
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the morning and when the judge de- 
scends from the bench and returns to his 
chambers in the evening, he usually car- 
ries with him an accumulation of prob- 
lems that must be solved during the 
remaining hours of the day and which, 
indeed, do carry over into his evenings 
and week ends. Evidentiary problems 
must be studied and researched; jury 
charges must be drawn; voluminous 
motions decided, opinions written, and 
so on, all during the judge’s nonbench 
hours. More frequently than not, cases 
previously tried without a jury and 
marked “decision reserved” await the 
judge’s determination and the writing of 
an opinion whenever the judge finds the 
opportunity. Almost inevitably, many 
of these matters overflow into the 
judge’s so-called “summer vacation” and 
must await the close of the court year 
for determination. The summer months 
are precious to the judge, not only as an 
opportunity to set in order accumulated 
work before the onslaught of a new 
court year, but as a time to attend con- 
ferences and symposia on problems of 
judicial administration, attend commit- 
tee meetings of the Judicial Conference, 
and to become up to date on his reading 
of other court opinions, legal periodicals, 
voluminous reports of the Administra- 
tive Office of the United States Courts, 
and so forth. Thus, between the pres- 
sures of ever-present reserved decision 
work, and the endeavor to improve their 
professional competence, it is not un- 
common for conscientious judges in busy 
districts such as ours never truly to take 
a vacation, but to be engaged in the 
“business of judging” virtually twelve 
months of a year. Any solution based 
upon the imposition of an increased 
work-load on the judges, though it may 
have an appealing ring in newspaper 
articles, seeks in effect to find a thir- 
teeth month in the judge’s year. It 
is, therefore, quite obviously grounded 
upon an impossibility. 


Though these facts make apparent the 
need for new judgeships in the Southern 
District of New York, this was a “solu- 
tion” to which the committee did not 
address itself. The creation of new 
judgeships is a matter for Congressional 
action. Since our committee was cre- 
ated to suggest a solution based upon 
the best utilization of the materials at 
hand we turned our attention to the con- 
sideration of other possible approaches.. 


TRIAL CoURT CALENDARS 


As a start, we canvassed all of the 
5,630 cases on our five civil calendars. 
For each case on the calendar, the at- 
torneys were required to file a certificate 
with the calendar clerk of our court 
stating whether or not the case was 
ready to proceed to trial. The results 
of this poll startled us. Out of the 
5,630 cases on the calendar only 799 
certified that they were ready in all 
respects. It became apparent that the 
long delay between the time a case was 
placed on the calendar and the trial had 
caused many attorneys almost automati- 
cally to place every case on the calen- 
dars without waiting until their trial 
preparations were complete and with 
little regard being paid to the possibility 
or even probability of settlement. Thus 
our trial calendars did not present a true 
picture of the cases where litigants were 
ready and anxious for a trial. This 
meant that cases were often settled al- 
most on the eve of trial or adjourned 
because of nonreadiness. The result 
was so-called “calendar breaks” which 
frequently caused judges in the most 
congested trial parts to remain idle until 
additional cases ready for trial could be 
summoned. Our poll made it apparent 
to us that to some degree at least our 
backlog was more specter than sub- 
stance. We had pictured our calendar 
congestion problem as similar to a log- 
jam on a river, where many logs accu- 
mulate along the river because they all 
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arrive at the same time at a narrow 
point through which they can go only 
one or two at a time. But if, in reality, 
the logs have not yet all arrived at the 
narrows, but are evenly spaced along 
various stages of the length of the river, 
then there is no logjam, though there 
may be the same number of logs in the 
river. So too, calendar congestion 
means a jam-up of cases which are all 
actually ready to be tried but can only 
be reached a few ai a time. If, in fact, 
only a handful of cases are ready and 
the rest are still in various stages of 
preparation, then there would be no cal- 
endar congestion, though the court dock- 
‘ets might contain a great number of 
actions. 


Pending cases reviewed 


While the certificates filed by the at- 
torneys were revealing, they did not pro- 
vide us with all of the information 
needed. We wanted to know whether in 
certifying. that their cases were ready 
to be tried, the attorneys meant that 
they were presently ready in all respects, 
or whether they were merely indicating 
their estimation that the case would be 
ready by the time it could be reached. 
We, therefore, determined that in order 
to gain an accurate picture of the pres- 
ent status of our calendars it was neces- 
sary for us to call in the attorneys on 
each case that had been marked “ready” 
and put this question to them: “Coun- 
sellor, if you had the opportunity to try 
your case tomorrow, would you be ready 
to do so?” These calls could also pro- 
vide us an opportunity to discuss with 
the attorneys the merits of their respec- 
tive positions in order to determine 
whether the case might be disposed of 
without the necessity of a trial. 


In October of 1955 Judge Ryan and: 


I proceeded to call in these cases. I 
called in the cases on the three nonjury 


calendars of the court, while Judge : 


Ryan was in control of the two jury 


calendars. We each served a two-month 
term in this capacity as so-called “Part 
I Judge,” after which we were succeeded 
by other judges of the court. 

In the course of the nine-month court 
year from October 1955 through June 
1956, our judges called everyone of the 
5,630 cases pending on the calendars 
plus an additional 1,599 cases which 
were added to the calendars during the 
year. Of this total of 7,229 cases, 5,429 
were terminated, largely as a result of 
the new screening procedure, eliminating 
a backlog representing over eight years 
of court time. 


Nonjury calendars 


Perhaps some insight into how this 
seeming miracle was accomplished can 
be gained if I tell you about my per- 
sonal experience in calling the nonjury 
calendars. 

In a two-month period, I called 1,856 
cases, or three fourths of the then pend- 
ing nonjury case-load. In the informal 
atmosphere prevailing at these screening 
conferences, I would encourage the attor- 
neys really to reveal their claims and de- 
fenses. Each side would learn—often for 
the first time—the precise grounds on 
which the other party was actually bas- 
ing its case. Excess claims and verbiage 
would be thrust aside, and the result 
was that one third of the cases called 
were settled. Thus, in those two months, 
pre-trial screening was responsible for 
605 settlements in nonjury cases alone. 
Similar results were obtained by Judge 
Ryan in the jury part, and these 
achievements were continued by Part I 
judges throughout the year in a process 
which cleared not only eur calendars, 
but those of the attorneys as well. 

In numerous other actions which 
could not be settled, the issues were 
narrowed for trial, and vital stipulations 
were entered into. Where the parties 
to an action were not ready for trial, 
the case would be either marked off the 
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calendar ‘subject to restoration, or ad- 
journed to a later hearing in Part I, thus 
affording the ready case behind the non- 
ready cases a justified early trial. Some- 
times if there were dilatory tactics on 
one side, and the other party was pre- 
pared, a case would be peremptorily 
marked ready for a set date. 

Only when all parties to an action 
were completely prepared for trial and 
where settlement seemed to be com- 
pletely out of the question would a case 
be placed upon the appropriate ready 
calendar. 


Results achieved 


This screening process bore fruit al- 
most immediately. At the end of the 
first two months, the admiralty calendar, 
which had been two years behind, was 
current, as was the nonjury other than 
personal injury calendar, which had 
formerly accumulated a two and one- 
half year backlog, while the current 
status of the nonjury personal injury 
calendar was retained. I might add that 
this was a gratifying surprise to all of 
us, for when the new system was de- 
vised, we did not believe that the non- 
jury, nonpersonal injury calendars would 
lend themselves to disposition as effec- 
tively as the jury personal injury cases. 
As of June 30, 1956, all five civil calen- 
dars of the Southern District were 
current. 
achievement in case sorting. 

Formerly the cases on our civil cal- 
endars ranged from the completely pre- 
pared to the absolutely unprepared— 
although, I must say, there were very 
few cases in the former category. The 
cases ranged from the necessary-to-be- 
tried to the never-to-be-tried, and from 
the one day case to the case which re- 
quires two months and longer. We 
screened them all and separated the 
wheat from the chaff to find out exactly 
what we were dealing with. 

Indeed by January 2, 1956, most of 


: calendar of this court. 


This represented a fantastic 


our calendars were current and we in- 
augurated a new rule designed to keep 
them that way. This rule requires that 
a notice of readiness for trial be filed 
along with the customary note of ‘issue 
before any case can be placed upon a 
That rule has 
dramatically cut the number of cases 
being added to our calendars—positive 
proof that attorneys were filing notes of 
issue prematurely. For example, in the 
three months before the rule was pro- 
mulgated, we averaged 188 new cases 
per month. In the following three — 
months, the average dropped to 56 cases 
per month, and that figure included 
many restorations of actions previously 
marked off calendar in Part I. 

A further result of the Part I pro- 
cedure was that we greatly reduced the 
problem of calendar breaks, and the 
judges were thus able to try a larger 
number:of civil cases than ever before 
in our court's history. 'The trial judges 
worked with the calendar judges as a 
co-ordinated team which disposed of 
more business than has ever been dis- 
posed of in the Southern District. The 
judges of our court had a job to per- 
form, and they did it with the utmost 
dispatch. The results could never have 
been attained without the enthusiasm 
and hard work of all the judges of this 
district. 


Jury CALENDAR THREATENS 


But amid this sunny picture, there 
were a few dark, threatening clouds hov- 
ering chiefly over our jury personal in- 
jury calendar. At the end of June 1956, 
there were over 630 jury personal injury 
cases which had been placed on the 
Ready Calendar awaiting trial. Since 
these cases had been through Assign- 
ment Conferences, we viewed them as a 
“hard core” of cases that must be tried. 
We were, therefore, fearful that another 
backlog was building up; that the cases 
which we removed from the calendar 
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last year would return as ready cases at 
a much quicker rate than we could dis- 
pose of them. ` 
In October 1956, as the Civil Jury 
Part I judge assigned at the commence- 
ment of our term, I called these ready 
cases for another screening conference 
. and for assignment to trial. The results 
were unexpectedly and overwhelmingly 
gratifying. f 
Before I get to these results, it would 
' be well to review the background of the 
cases which were called. An action is 
not placed on the calendar until one 
party certifies that he is completely 
ready for trial; that all the necessary 
pre-trial examinations have been com- 
pleted, and so forth, and that his adver- 
sary is ready or has had reasonable op- 
portunity to be ready. The litigant 
must further certify, under our new Cal- 
endar Rule 5(b) (6), "that he has un- 
Successfully approached the other party 
as to the possibility of settlement or the 
reason why he has not done so." When 
a party disputes the assertion that he 
has had reasonable time to complete his 
preparation and opposes the placing of 
the case on the calendar, a hearing is 
held before the- Part I judge at which 
time inquiry may be made as to just 
` what the issues in the case are, in order 
to discover whether more time is actu- 
ally needed. To the extent that this 
results in the litigants .unfolding their 
cases and discussing the merits of their 
claims and defenses, it resembles an in- 
formal pre-trial conference. To the ex- 
tent that the relative weaknesses and 
strengths of their respective positions 
are revealed, settlement possibilities are 
enhanced. If the party's note of readi- 
ness and note of issue are accepted, the 
case is placed on the Permanent Calen- 
dar, shortly after which it is placed on 
the Reserve Calendar. The cases are 
then called, in the order in which they 
were placed on the calendar, to an As- 
signment Conference. The judge will 


ask the attorneys, at that time, to fur- 
ther consider the possibility of settle- 
ment and he will offer his services to 
moderate a settlement conference if they 
believe that will make it more produc- 
tive. At the conference the judge will 
encourage the lawyers to discuss their 
positions frankly and to make a con- 
certed effort to settle the case. Where 
the parties request it, the judge will 
recommend a figure which he believes 
reasonable. If the parties cannot come 
to an agreement and if they signify their 
readiness for trial, they are placed on 
the Ready Calendar. In a great many 
instances, the attorneys seek adjourn- 
ments or postponements for various rea- 
sons. In determining whether to grant 
the adjournment or mark the case off the 
calendar, the judge often suggests fur- 
ther settlement talks and again offers 
his assistance. Thus, before the case is 
placed on the Ready Calendar the attor- 
neys usually have been before a number 
of judges, have discussed the basic prob- 
lems with them, have rejected the possi- 
bility of settlement and, theoretically, 
are fully prepared and anxious to go to 
trial. Therefore, it was believed and 
assumed that the cases on the Ready 
Calendar represented a “hard core"— 
cases that must be tried. 


Pre-trial settlement 


Toward the end of the first year under 
our new calendar procedure, however, 


the judges began to notice that about 


25 per cent of these actions were being 
settled by the judge assigned to try 
them. In order to avoid this wasteful 
consumption of precious trial time, it 
was felt that, despite the fact that these 
cases had undergone between one and 
three previous conferences, a final effort 
should be made to bring the parties 
together before they were assigned out 
for trial This was called the Final 
Conference. The results were highly 
gratifying. With the period of time be- 
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tween placement on the Ready Calendar 
and call to a Final Conference to recon- 
sider the weaknesses in their position 
and the strengths of their adversaries’, 
and with the added anxieties accom- 
panying the approach of trial, an excep- 
tionally large number of lawyers decided 
to settle their cases at these Final Con- 
ferences. 

Before the 1956 summer recess we 
started to build up a backlog of cases 
which had been through Final Confer- 
ence but which were not reached for 
trial. The attorneys were told to be 
ready to go to trial the following 
October. 


*Hard-core" cases settled at Final 
Conference 


However, in view of our previous ex- 
perience with “hard-core” cases, I de- 
cided, as Civil Jury Part I judge, to call 
these cases once again to a second Final 
Conference to see if there was any 
change in position over the summer, in- 
stead of simply assigning them to the 
judges in trial term. Of the 67 cases 
in the jury personal injury and death 
calendar, which had been through a pre- 
vious Final Conference as well as at 
least one Assignment Conference, 38 
were settled; 6 were adjourned to a 
future term; 4 were permanently dis- 
continued or dismissed; 8 were found 
far from ready for trial and were marked 
off the calendar; and only 11 or about 
16.5 per cent were really ready and will- 
: ing to go to trial. Of the 11, one was 
settled at trial just before the judge 
was about to charge the jury. 'The num- 
ber found ready for trial among the jury 
personàl injury and death cases which 
had not been through a previous Final 
Conference but which had been through 
at least one Assignment Conference, was, 
of course, lower. Among jury cases 
other than personal injury or death the 
outcome was stil more astounding. It 
was even more difficult to find cases 


there which were ready for trial. Dur- 
ing the six weeks in which the calendar 
was called, I screened a total of 1,107 
cases of which only 120 or about 11 per 
cent signified a desire to go to trial. Of 
the 120, many were later settled in the 
trial part before actually going to trial 
and two were setiled during trial. 

The results of these six weeks indi- 
cated’ that our fears were premature. 
The backlog melted faster than the pro- 
verbial snowball in hell. During the 
October 1956 term, every case on the 
jury Ready and Reserve Calendars was 
screened, including cases which’ were 
first placed on the calendar the last day 
of October. During the last week of the 
term, cases on the Reserve Calendar 
were called for Assignment Conferences 
immediately after they reached that cal- 
endar. And there was one period when 
cases were assigned out for trial the day 
after they were placed on the Ready 
Calendar. Where there had been 630. 
cases on the jury personal injury Ready 
Calendar before that calendar was called 
for trial assignment, at the end of the 
term there were only about 18 cases 
which had to wait a few days for trial 
assignment. No case on the jury-other 
Ready Calendar was left waiting for 
trial assignment. 


NATURE OF CALENDAR CONGESTION 


During this period we not only wiped 
out our calendar backlog but we also 
learned some invaluable lessons about 
the nature of calendar congestion and 
the weapons which must be employed 
to combat it. We learned that conges- 
tion breeds more congestion, and, ob- 
versely, that the possibility of an early 
trial leads to speedy disposition of liti- 
gation, often without the need for a 
trial. It must be borne in mind that 
roughly 92 per cent of the actions insti- 
tuted in our district are terminated with- 
out a trial. The great problem in cal- 
endar control is to keep the 92 per cent 
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from blocking the path to the courtroom 
of the remaining 8 per cent that must 
be tried. There are many cases which, 
for various reasons, will not be settled 
until the very eve of trial. Thus it is 
important in bringing about the early 
disposition of these cases that the trial 
calendars be clear so that the parties 
can feel the hot breath of a waiting 
trial part. In this manner, once con- 
gestion has been eliminated, the calen- 
dars help to maintain themselves in a 
current condition. 

On the other hand, our experience has 
taught us that once the trial calendars 
begin to run several months behind, they 
no longer accurately reflect the status of 
the cases awaiting trial. In the months 
intervening between the conference and 
the time the case reaches the top of the 
calendar, the positions of the parties 
have often undergone a change. Fur- 
ther, as soon as an element of delay 
enters the trial calendars the attorneys 
once again begin placing cases on the 
calendars before they are truly ready; 
immediately the first ominous rumblings 
of the avalanche of calendar congestion 
can be heard. The only cure for such 
a condition is the rescreening process 
which I have already described. 


CoMPLEXITY AND QUANTITY 


In the years since the introduction of 
our new calendar system, the number 
of cases commenced each year in our 
district has mounted at an accelerating 
rate. Since 1955 the annual number of 
new cases has increased over 55 per 
cent. In fiscal year 1959 alone, 6,561 
new civil cases were commenced in the 
Southern District of New York. Had 
it not been for the increased efficiency 
resulting from the new calendar system, 
we would have been completely engulfed 
by this heavy influx of new business. 
So effective were our calendar proce- 
dures, however, that as of June 30, 
1959, our five calendars contained a 


total of 1,496 cases of which only 894 
had been marked ready—this despite 
the fact the during most of the period 
that the new calendar system has been 
in operation, our district has been 
undermanned due to unfilled judicial 
vacancies. 

These results would not have been 
possible but for an extraordinary effort 
on the part of all of the judges. During 


‘the 1959 court year, 334 cases were 


terminated per judge in the Southern 
District. This is almost 100 cases per 
judge more than the national average. 
But the mere fact that more cases were 
disposed of per judge in our district than 
in other districts does not reveal the 
full story. For “the problem of the 
complicated case” exists to a high de- 
gree in this district. Indeed, it has the 
largest number of “long and complicated 
cases" in the country. More than one 
third of the government antitrust cases 
pending in the United States District 
courts are in the Southern District of 
New York. In addition, 117 private 
antitrust cases are presently pending in 
our district. Although precise figures 
are not available, it is believed that this 
represents approximately one half of 
the number pending throughout the 
country. 


The long duration 


These cases normally involve extensive 
pre-trial preparations not infrequently 
covering a period of several years. Often 
the trial of such cases lasts for many 
weeks in the course of which literally 
thousands of documents and other ex- 
hibits are introduced. As an illustra- 
tion, an antitrust suit went to trial in 
the Southern District in which the pre- 
trial preparations alone consumed over 
two and one-half years of actual hear- 
ings. More than 100,000 pages of depo- 

2 April 1959 SENATE Appropriations COMM. 


REP., FIELD STUDY OF THE OPERATIONS OF THE 
Untrep Srares Courts 25, 54, 
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sitions were taken of approximately 173 
witnesses. As many as 45,000 docu- 
ments were marked as exhibits and over 
700,000 pages of documents were pro- 
duced. While it is true that not every 
case is so complex, most involve a great 
deal of pre-trial preparation in which the 
court is frequently called upon to hold 
hearings and decide many issues that 
arise between the parties. But such 


preparation before trial is only a part: 


of the picture. Once it has been com- 
pleted a judge is then called upon to 
devote his full time to the trial of the 
case. The full services of such a judge 
are often lost to the court for a period 
of many months. Some years ago, for 
example, an antitrust case was begun in 
the Southern District which consumed 
the full time of the trial judge for over 
a year. During the course of the trial 
40,000 pages of testimony were taken 
all of which had to be carefully weighed 
and considered by the judge. Complex 
conclusions of fact and of law had to be 
made upon the basis of this voluminous 
evidence. This is an extremely tedious 
and difficult process which continues to 
occupy the judge's time: even after the 
actual trial has been completed. Litiga- 
tion of this type constitutes a continual 
' and severe drain upon the judicial man- 
power of the court from the moment of 
its inception, over a period of years in 
some cases, until judgment is rendered. 

'The antitrust cases are not the only 
ones which consume an extraordinarily 
large amount of judicial time. Patent, 
copyright, admiralty, and other commer- 
cial cases also often fall into this cate- 
gory. For example, the limitation of 
liability proceedings involving the S.S. 
Andrea Dorea and the MV/Stockholm 
are reported statistically as two cases. 
However, they actually represent many 
separate suits, one for each claim. In 
these two cases, there were approxi- 
mately 3,500 claims filed, many of which 
involved settlement of infants' and de- 


ceased persons’ claims. Much time of 
the Court? was devoted to informal 
hearings in chambers, discussions, and 
the approval of papers. The two cases 
represent approximately 5,662 typewrit- 
ten lines in the court's dockets. Over 
100 claims were settled and orders of 
compromise passed upon by the court. 

Criminal cases may also fall into the 
category of the protracted case. Two 
years ago I presided at a trial of eight- 
een alleged narcotics conspirators. The 
trial lasted over ten weeks. Before trial 
could be commenced, much time was 
devoted to conferences and other pre- 
liminary and preparatory work. ] 

The few cases I have cited are but 
examples of the many similar cases that 
arise regularly in our district. Indica- 
tive of the volume of cases that are filed 
in the Southern District of New York 
is the fact that during the 1959. court 
year a total of 10,350 motions were on 
our motion calendars. The number of 
large cases has been increasing steadily 
as is indicated by the fact that the num- 
ber of motions has increased over 32 
per cent since 1957. At the time of the 
writing of this article the writer is once 
again engaged in the trial of a long and 
complex criminal trial involving twenty- 
two defendants, which is expected to last 
three months. 

During the weeks or months that a 
judge is engaged in a single large case, 
he would have been able to dispose of 
many smaller cases on our calendars 
with less strain on his physical energy. 
When several of our judges are engaged 
in these large cases it has a crippling 
effect upon our calendars, for the so- 
called “run-of-the-mill” cases must wait 
for the judge in the *big" case to return 
to these cases. 

Despite these obstacles, because of 
the energy and ability of Chief Judge 
Ryan and all the judges of our court, 


3 Judge Lawrence E. Walsh, now Deputy 
Attorney-General of the United States. 
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we have somehow managed to keep our 
calendars in order. ` 


CONTINUOUS EFFORT 


While we have had a large measure 
of success up to the present time, we 
have not lost sight of the fact that only 
through continued study and experimen- 
tation with improved techniques can we 
hope to keep abreast of our mounting 
case-load. Most important among the 
projects now under consideration is the 
employment of several standing masters 
or quasi-judicial officers to undertake 
sóme pre-trial duties. It is my hope 
that the use of standing pre-trial masters 
will -bring about earlier disposition of 
many actions and also release judges 
from many administrative functions for 
their more important work in the de- 
cisional phase of cases. 

In 1955 when our three-judge com- 


mittee began to seek solutions to our 
calendar problem, the obstacles that 
lay before us seemed virtually insur- 
mountable. We had hoped to make 
improvements—perhaps at some long- 
distant future date finally to bring our 
calendars to the point where they would 
be current. "What actually happened 
was that our problem burst like a bal- 
looh when analysis and study showed 
us where to thrust the needle. We know 
now that proper calendar controls can 
prevent congestion, even in the face of 
a case-load as heavy as ours. But we 
have also learned that where new filings 
are as heavy as they are in the Southern 
District of New York, backlogs snowball 
rapidly once they get a start. Thus, 
only through constant vigilance, through 
a process of screening and rescreening 
of our cases, can we remain current. 
We are determined to afford all litigants 
a speedy resolution of their controversies. 


Judicial Statistics 


By Orin S. THIEL 


ABSTRACT: Judicial statistics are used by both the sociolo- 
gist and the court administrator. What will satisfy one may 
be very unsatisfactory to the other. As this issue of THE 
ANNALS is devoted to the problems of the courts, the discus- 
sion of statistics is centered around their use as a management l 
tool for the court administrator. The history of federal ju- 
dicial statistics is reviewed and a detailed description is given 
of the statistics that are now collected and published by the 
Administrative Office of the United States Courts. 'The prob- 
lems that are faced by the statistician who prepares the sta- 
tistics and their interpretation and use by court administrators: 
conclude the article. 
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HERE is no dearth of literature 

dealing with the subject of judicial 
statistics. The subject has received de- 
tailed attention from many experts. De- 
pending on personal points of interest, 
the authors represent two fairly distinct 
groups. One group, the sociologists, 
wants judicial statistics presented in 
such a manner that it will help them to 
understand human behavior—criminal 
behavior, for example. As students of 
the social sciences they are interested in 
examining the judiciary and its func- 
tions as a segment of organized society. 
They rightly are disturbed by the lack 


of adequate statistics, especially at the 


state level, and the lack of comparabil- 
ity among the few statistical reporting 
systems that do exist. The other group, 
the professional managers of the courts, 
' —the chief judges, the court administra- 
tors, and the bar which is interested in 
improving the administration of justice 
—looks for entirely different’ informa- 
tion in judicial statistics. To them ju- 
dicial statistics are a matter of business, 
a tool to aid in good administration, the 
profit and loss statements and the bal- 
ance sheets of a truly big business— 
the business of administering justice 
surely, quickly, and economically. 

As this issue of THe ANNALS is de- 
. voted to the problem of congestion in 
the courts, this discussion of judicial 
statistics will be related to their use in 
the management of the affairs of the 
courts, rather than for their sociologi- 
cal implications. 

If congestion is to be successfully at- 


tacked it first must be identified. And 


the more specifically the problems or 
bottlenecks are identified, the more 
likely adequate reforms will be applied. 
This is the role of statistics in the hands 
of the court administrator. 


HISTORICAL BACKGROUND 


The first published statistics concern- 
ing the federal courts appeared in the 


the year. 


ANNUAL Report of the Attorney-Gen- 
eral for the calendar year 1871. Civil 
suits.to which the United States was a 
party were classified in five divisions. 
Presentation of criminal statistics began 
at the same time. A few years later the 
Reports began to give some data on non- 
government cases in the federal courts, 
but only admiralty causes were sepa- 
rately classified. 

'Through the years there were some 
changes and amplifications in the method 
by which the Department of Justice pre- 
sented the statistics. Beginning with 
1922 the government civil and criminal 
cases were classified in ten divisions. 
The published tables set forth the num- 
ber of civil cases or criminal proceed- 
ings which were pending at the begin- 
ning of a fiscal year, the number com- 
menced and. terminated during the year, 
and the number pending at the end of 
Private civil cases which by 
then were a substantial part of the work 
of the district courts were unclassified in 
the statistical reports except for admi- 
ralty suits. 

The statistical information that has 
just been described was published sepa- 
rately for each United States district 
court, each district requiring one printed 
page. Thus almost one-hundred pages, 
were required to present these data each 
year. 

By the early thirties it became appar- 
ent to court authorities and scholars 
that the statistical tables in the Annual 
Reports of the Attorney-General had, in 
their present form, outlived their use- 
fulness and were ripe for a general over- 
hauling and revision. The ten general 
nature of suit or offense classifications 
no longer reflected the types of cases 
actually being handled by the courts, 
and although a more detailed classifica- 
tion was available for all district courts 
combined, the individual district court 


Statistical tables failed to reflect what 


was going on in these courts, 
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Tue PUNCHED Carp SYSTEM 


In 1935 a major change was made in 
the method of collecting the statistical 
data. Likewise, a major change also 
was made in the final presentation of 
the data in the Annual Reports. This 
change was adopted on the recommenda- 
tion of a committee appointed by the 
National Commission on Law Observ- 
ance and Enforcement (the Wickersham 
Commission). The committee’s chair- 
man was Professor Charles E. Clark, 
dean of the Yale Law School, and now 
chief judge of the United States Court 
of Appeals for the Second Circuit, and 
for the past fifteen years chairman of 
the Judicial Statistics Committee of the 
judicial Conference of the United States. 
With him on the committee were two 
of his colleagues from. the Yale Law 
School faculty—Professor William O. 
Douglas, now associate justice of the 
Supreme Court, and Professor Thurman 
Arnold, who afterward became a judge 
of the United States Court of Appeals 
for the District of Columbia Circuit. 

The major change recommended by 
the committee was the adoption of an 


individual case-card system of reporting. . 


This change was fundamental. Thereto- 
fore, all of the reports were prepared 
from summary reports furnished by the 
clerks of the courts. This system of 
having the clerks prepare the reports 
while the headquarters office merely 


combined them had the inherent weak- . 


ness of leaving to the discretion of al- 
most one-hundred clerks the problem of 
classifying cases. In many instances this 
led to errors and inconsistencies. Too 
often clerks would not agree on the same 
classification category for identical kinds 
of cases, especially where the classifica- 
tion was on the borderline between two 
categories. To centralize responsibility 
for classification it was apparent that 
an individual case-card report giving 
only factual information would be highly 


desirable. Classification could then be 
performed by a small, trained, and 
supervised group which would lend 
consistency and reliability to the. final 
product. 

Equally important was the content of 
the individual case cards recommended 
by the committee. Separate initial and 
final report cards were proposed. On 
the initial report, in addition to iden- 
tifying information, the basis of juris- 
diction was checked and a brief but 
complete description of the nature of 
suit or action was required. On the 
final report the clerk checked the nature 
of disposition of the case, the procedural 
steps through which the case had passed, 
and the nature of the judgment entered, 
if any. These cards are the prototype 
of the cards now being used by the 
Administrative Office of the United 
States Courts. l 


THE FEDERAL COURT SYSTEM 


With the establishment of the Admin- 
istrative Office of the United States 
Courts during the closing months of 
1939 most of the statistical functions 
that had been performed by the Depart- 
ment of Justice were transferred to the 
new organization. By section 604 of 
Title 28, United States Code, the Di- 
rector of the Administrative Office is 
charged with the duty of collecting judi- 
cial statistics and transmitting statistical 
data and reports as to the business of 
the courts to the chief judges of the 
circuits quarterly, and annually to the 
judicial Conference of the United States, 
to Congress and to the Attorney- 
General. 

'The statistical system of the Admin- 
istrative Office is built around the 
punched card. Clerks of all federal cir- 
cuit and district courts report monthly 
on separate cards information concern- 
ing each case commenced and each case 
terminated in their respective courts. 

From the information so received, | 
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‘quarterly and annual reports are pre- 
pared and published. The annual re- 
port is especially replete with textual 
comments and detailed tables concern- 
ing the work of the federal courts for 
the previous year. Besides the usual 
tables showing numerically the volume 
of business, detailed information is given 
concerning the kinds of cases that have 
been filed and those which remain pend- 
ing, the type of court activity required 
to dispose of various kinds of cases, and 
the median time interval from filing to 
disposition, from filing to trial, and from 
issue to trial in cases disposed of where 
a trial had commenced. 

More detailed information concerning 
the statistical methods employed in the 
Administrative Office of the United 
States Courts is given in Appendix I. 


Committee of judges advise 


Often some form of judicial super- 
vision over the collection and publica- 
tion of statistical data is desirable. 
Throughout most of the years that 
the Administrative Office of the United 
States Courts has been functioning, it 
has had the benefit of the advice and 
experience of a Committee on Judicial 
Statistics, appointed by the Chief Jus- 
tice on authorization of the Judicial 
Conference of the United States. Until 
recently the chairman of this committee 
has been Chief Judge Charles E. Clark 
of the United States Court of Appeals 
for the Second Circuit, whose interest 
in judicial statistics has been life-long. 
The present chairman is Chief Judge 
Harvey M. Johnsen of the United States 
Court of Appeals for the Eighth Circuit. 
The other members of the Committee 
are prominent judges known for their 
active interest in judicial statistics and 
court administration. They are: Chief 
Judge John Biggs, Jr., Court of Appeals 
for the Third Circuit; Chief Judge Rich- 
ard H. Chambers, Court of Appeals for 
the Ninth Circuit; Judge Arthur F. 


Lederle, Eastern District of Michigan; 
Chief Judge Royce H. Savage, North- 
ern District ‘of Oklahoma; Judge Leon- 
ard P. Walsh, District of Columbia; and 
Judge Harry C. Westover, Southern 
District of California. The collabora- 
tion of this Committee with the sta- 
tistical organization produces two de- 
sirable results: First, the work is re- 
viewed by the Committee and sugges- 
tions are made from the viewpoint of 
judges who are vitally interested in hav- 
ing statistics reflect as nearly as possible 
the status of the work of the courts; sec- 
ond, the judicial approval given to the 
work by the Committee encourages other 
judges to utilize more fully the services 
offered. Furthermore, the Committee 
makes recommendations directly to the 
Judicial Conference of the United States 
on such matters as the creation of ad- 
ditional judgeships, based on informa- 
tion collected and presented to it by 
the Administrative Office. 


THE STATE Court SYSTEMS 


The establishment of state adminis- 
trative offices for courts has been a high- 
light in the postwar progress of bringing 
business-like administration to the judi- 
ciary. Approximately half of the states 
now have statutory offices headed by 
court administrators, executives or co- 
ordinators. While there is little uni- 
formity in the particular duties assigned 
the various officers, the collection of 
judicial statistics is one of the more 
common responsibilities imposed. In a 
number of states where administrative 
offices have not been created, judicial 
councils still perform the function of 
collecting and publishing court statistics. 

At the present time around thirty-five 
states collect judicial statistics. This is 
a remarkable increase in number—as 
recently as 1955 fewer than twenty state 
organizations collected statistics. 

But the statistics in their present state 
leave much to be desired. They suffer 
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from a number of serious defects. Some 
jurisdictions collect statistics, but do not 
publish them. And a number of admin- 
istrators, either because of lack of funds 
to employ qualified personnel or for 
other -reasons, collect only the most 
sketchy statistical information. This 
obviously makes it impossible to rely on 
any uniformity when comparing statis- 

tics of the various jurisdictions. 
^ This is not to say that adequate sta- 
tistics are an unknown quantity in the 
states. A number do a splendid job in 
the field, such as California, Michigan, 
New Jersey and New York, just to men- 
tion a few. A sample of the form of 
the quarterly report on judicial business 
made by the clerks of the circuit courts 
in Michigan to the Court Administrator 
appears as Appendix C of the report 
entitled Court Administration—1959, 
published by the Institute of Judicial 
Administration of New York City, which 
furnishes research assistance to the Na- 
tional Conference of Court Administra- 
tors. . In the Michigan report the sta- 
tistics show with respect to criminal 
actions, civil Jaw suits, and chancery 
actions the flow of cases during the quar- 
ter, the age of the median case which 
was tried, the number of pending cases 
over two years old, the number of trials 
in which juries were empaneled and the 
number of days spent by juries, and the 
aggregate number of days or half-days 
in which court was in actual session. 

All indications are that there will be 
a steady improvement in state court sta- 
tistics. Because of their value to ad- 
ministrators in avoiding congestion and 
laying the foundation for the assignment 
of judges, their development appears 
assured. 


JUDICIAL STATISTICS PROBLEMS 


Scholars in the social sciences are all 
too aware of the difficulties that are in- 
herent in attempts to assign definitive 
values to.certain types of social activi- 


ties. Judicial statistics, in their attempt 
to measure legal activities, are not free 
from these difficulties. There is more 
involved than the counting of cases, the 
posting of tables, and the drawing of 
charts. 

Before any data are collected, the 
judicial statistician is faced with the 
troublesome problem of selecting and . 
defining the unit of counting or report- 
ing. As far as the reporting of civil 
litigation is concerned, the case is the 
usual unit. In criminal proceedings a: 
number of choices are available—the de- 
fendant, the offense, and the case or 
indictment. As a unit of work-load in 
civil litigation the case is notorious for 
its unreliability. . 

Yet, despite the lack of blacks and 
whites and the tremendous area covered 
by the various grays inherent in the case 
unit, the count of civil actions by the 
case is effective when used with caution . 
and discretion. It is when its limita- 
tions are forgotten that difficulties arise. 
The case count achieves greater relia- 
bility when limited to a single judicial 
system; it exhibits its greatest weakness 
when comparisons are attempted of sta- 
tistical reports from diverse judicial 
systems. Within a single judicial system 
a certain amount of “averaging out” 
will occur among the component parts 
of a statistical report, especially as num- 
bers grow larger. ve 


Aids to the administrator 


There are a number of aids to the 
user of judicial statistics that are based 
on a case unit which will help him to 
avoid pitfalls. It is imperative when a 
table is examined showing the number 
of cases filed during a period or pending 
at the end of a period that a table 
showing the natures of suit of these 
cases also be examined. This will give 
the reader some insight of the values 
he:should assign to the numerical data 
appearing in the case-count table. The 
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casual user of judicial statistical tables 
will, of course, have much more diffi- 
culty than the experienced reader. One 
of the reasons why judicial statistics are 
often criticized is a failure to understand 
what is being presented and its limita- 
tions. The apparent inability to under- 
stand .judicial statistical reports or to 
make any effort to learn about them by 
those who would profit the most from 
their use is discouraging. Whether he 
is aware of it or not, the administrator 
experienced in the use of judicial statis- 
tics subconsciously makes allowances for 
many of their shortcomings. He always 
remembers that certain districts are un- 
usual because they have many cases of 
certain kinds that are not filed in vol- 
ume in other districts; he remembers 
that one district may require that each 
tract of land being condemned in an 
eminent domain proceeding be filed as 
a separate case, while in another district 
one-hundred tracts may be filed as one 
case. He remembers that seaport dis- 
tricts will have many admiralty cases 
which will not appear in the inland dis- 
tricts. As his familiarity with his courts 
grows, his ability to use their statistics 
. with increased reliability will grow. To 
the uninitiated, these statistics may be 
deceptive and unreliable; to the admin- 
istrator in his battle against court con- 
gestion, they are indispensable weapons. 

In order to eliminate some of the bias 
present in statistical tables where the 
case is used as a measure of the work- 
load, studies have been made for the 
purpose of establishing index figures 
which could be applied to various kinds 
of civil cases. This would make it pos- 
sible to portray more accurately the 


burden factor of cases and to present 


statistically a weighted case-load table. 
With the help of a number of judges the 
Administrative Office of the United 
States Courts has conducted studies to 
determine the amount of time required 
by them to dispose of different kinds of 


cases. The index figure does not indi- 
cate how much time one particular case 
will require. But when the index figure 
is applied to a number of cases, a rea- 
sonably accurate picture is given of the 
time that will be required to dispose of 
them. This information is of great 
value when determining the amount of 
congestion present in a court's pending 
case-load. The studies.showed that civil 
cases between private parties in the fed- 
eral courts.took three times longer for 
their disposition than civil cases to 
which the United States was a party. 


Tue Courts Usine STATISTICS 


There are a number of ways in which 
statistics will point out where effort 
should be expended to expedite the work 
of the courts. A few will be discussed 
here. : 

A very important function of statis- 
tical reports is to call to the attention 
of an administrator the areas where con- 
gestion exists. It would be more desir- 
able to have the statistics point out 
those areas where congestion is begin- 
ning to exist so that remedial steps can 
be taken before the delays become 
chronic. It is usually not difficult to 
detect areas of congestion. To confirm 
the fact of congestion in a district, one 
can start with a statistical table showing 
the number of cases commenced and 
terminated over a period of years and 
the number pending at the end of each 
year. An increase in filings, a decrease 
in terminations, or both, showing an in- 
crease in the pending case-load, if sub- 
stantial, require further investigation. 


The currency of dockets 


Next, a table showing the kinds of 
suit in pending cases and the length of 


1 THE ADMINISTRATIVE OFFICE OF THE U. S. 
Courts, Drrecror’s REP. FOR THE FISCAL 
Year 1956, at 173-193. 
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time they have been pending on the 
docket should be examined. This may 
disclose a number of possibilities. If an 
unusually large number of cases of a 
particular kind are pending, the in- 
creased load may not indicate conges- 
tion, but rather an unusual situation in 
the district out of which a number of 
identical and companion cases arose. 
In the next step, the number of cases 
pending in each nature of suit should 
be considered, bearing in mind the prob- 
able amount of time and effort that will 
be required of the court to dispose of 
each, in order to ascertain whether a 
greater than usual number of hard-core 
cases are pending. Old cases should be 
especially scrutinized. Where a number 
are pending in the same nature of suit, 
it may be advisable to examine the 


original, initial docket report cards. 


Names of parties and unusual descrip- 
tions of kinds of actions often contain 
clues explaining why cases have not been 
terminated. 

The column showing the number of 
cases terminated each year should be 
examined. If the increase in cases pend- 
ing is due to progressively fewer cases 
being terminated, the reasons for this 
decrease ‘should be searched for and es- 
tablished. Perhaps there have been 
vacancies of long duration in some of 
the judgeships; perhaps long illnesses 
have kept judges from their work. A 
glance at monthly trial and pre-trial 
report tables may show whether an ex- 
tremely long antitrust, patent, or crimi- 
nal trial has taken all of a judge’s time 
to the detriment of other cases. 

The length of time it takes a court 
to reach the trial stage in a civil case 
has always been a good indication of the 
currency of its dockets. Throughout 
its history the Administrative Office of 
the United States Courts has computed 
and published tables showing the median 
time intervals from filing to disposition 
and from issue to trial for cases which 


THE ANNALS OF THE AMERICAN ACADEMY 


were terminated during a given fiscal 
year after having reached the trial stage. 
The information contained in these ta- 
bles is made an integral part of every 
report dealing with the docket conditions 
in the district courts. Showing the mini- 
mum number of months, which in some 
districts has been as much as four years, 
that half of the litigants have had to 
wait to get their cases tried and disposed 
of, is a forceful way to impress the-evils 
of congestion and to begin taking cor- 
rective measures. 


Personal survey interviews 


In many instances full knowledge of 
the operations of a court, the condition 
of its dockets, and the reason for any 
congestion which exists can only be se- 
cured through a personal survey con- 
ducted by a qualified person. Such 
surveys have been made from time to 
time in the past by the staff of the 
Administrative Office of the United 
States Courts and a program for even 
more intensive and more frequent in- 
spections is now under way in the fed- 
eral courts. Talking with judges and 
their supporting personnel and with the 
clerk and his staff will often confirm | 


or disprove tentative conclusions which 


were based upon the examination of the 
statistical material. In any court where 
congestion exists, the causes can be 
fairly well established from an inspec- 
tion of.sufficient statistical data and a 
personal inspection of the court. 

. State court administrators may find 
it difficult to find time for such surveys, 
but the importance of visiting the large 
courts cannot be overestimated. Ex- 
ceedingly competent reports on docket 
conditions are made annually by some 
clerks of court in the federal system 
and a recent report by the Chief Judge 
of the Southern District of New York 
is a model of a thorough analysis of 
docket conditions, nature of the case- 
load, calendar operations, and court 
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needs of the largest district court in the 
federal system? i 


Remedial steps indicated 


The reasons for congestion often sug- 
gest what remedial steps must be taken. 
If a definite shortage of judge-power 
appears to be of a permanent nature, 
the creation of additional judgeships is 
an obvious remedy. In this process 
judicial statistics will play a most im- 
portant part because Congressional com- 
mittees considering requests for addi- 
tional judgeships invariably want these 
demands adequately, documented with 
factual information, that is, with statis- 
tics. If the shortage of judge-power is 
due to illness or long trials, temporary 
help from other courts may be the solu- 
tion. Or, if the court is one of limited 
jurisdiction, as the federal courts are, 
a narrowing of their jurisdiction will 
reduce case-loads and possibly.conges- 
tion. This is what happened when the 
Act of July 25, 1958 increased the juris- 
dictional amount required in diversity 
of citizenship cases from over $3,000 to 
over $10,000. "The effects of such legis- 
lation were statistically examined when 
it was proposed and after it became 
effective. For the fiscal year 1959, in 
which the Act was effective, there was a 
decrease, during the last eleven months, 
of 17 per cent in the number of all civil 
cases filed in those districts with exclu- 

.Sive federal jurisdiction. Private civil 
cases commenced decreased 23 per cent. 
Cases filed in the diversity of citizenship 
category dropped almost 33 per cent. 
However, the effect on the pending civil 
case-load has been comparatively small. 

It may be that a study of the statis- 
tical material of a district indicates little 
use of pre-trial conferences and other 
procedures of time-saving value. Per- 


2 Report by Chief Judge Sylvester J. Ryan 
to Chief Judge Charles E. Clark of the United 
States Court of Appeals for the Second Cir- 
cuit for the fiscal year ending June 30, 1959. 
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haps calendaring practices are obsolete 
and need revising. Throughout a thor- 
ough statistical survey of a court, a 
number of clues for improvement will 
reach the eye of the experienced ad- 
ministrator. 


Temporary judge transfers : 


If there is a congested court which 
needs temporary help, the problem 
arises where this help can be secured. 
Again the court statistics are examined. 
But instead of looking for signs of con- 
gestion, the administrator will look for 
signs of currency and excess judge- 
power. Courts which can furnish help 
exist in the federal system, and their 
judges in the past have furnished a very 
considerable amount of assistance to 
districts with congested dockets. For 
example, in the fiscal year 1959, visiting 
judges served 3,559 days in other dis- 
tricts, including 499 days in the Eastern 
District of New York, 68 in the South- 
ern District of New York, and 92 in the 
Eastern District of Pennsylvania. 

In the state systems very great in- 
equities between the case-loads of judges 
have existed in the past and the transfer 
of judges to the metropolitan areas has 
been regularly employed. With the re- 
cent creation of administrative offices in 
a number of states, these transfers are 
increasingly made on the basis of the 


‘knowledge gained from the collection 


and analysis of judicial statistics on 
comparative case-loads. 


Jury expenses 


In addition to the state of the dockets, 
the administrator will be interested in 
having the courts operated efficiently 
and economically. Again he will need 
the information obtainable through: sta- 
tistics. A good example in this area is 
the control of jury costs. Unless statis- 
tical records are kept of the number of 
jurors who are paid after being sum- 
moned to report, and the number thereof 
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who are actually used to fill the jury 
box, the waste of money and of the time 
of jurors can reach surprising propor- 
tions. The Administrative Office for a 
number of years has collected monthly 
statistics on the number of jurors sum- 
moned and. paid, the number thereof 
serving or challenged, and the number 
in reserve (not used). The publishing 
of data on excessive costs of jurors has 
resulted in tighter administrative con- 
trol in many districts and the general 
improvement of the system by substi- 
tuting more efficient jury pools for indi- 
vidual jury panels in multiple-judge 
districts. 

An example of an excellent use of the 
punched-card system as an instrument 
of administrative control is the litiga- 
tion-reporting system now in use in the 
Department of Justice. It is designed 
to give the Department up-to-date in- 
formation on what steps are being taken 
by the United States attorneys to dis- 
pose of actions pending in their files. 
This, obviously, is information sorely 
needed by top-level management, for it 
permits the Attorney-General to review 
systematically all pending actions and 
to check on the currency of the field 
offices. A short description of this sys- 
tem is given in Appendix IT. 

Statistical reporting is imperative for 
any modern court system. Without it 
the judges and administrators are in the 


dark concerning their inventory of cases, - 


the time it takes to dispose of them, 
and the causes, if any, of delay. The 
postwar establishment of many state 
administrative offices will undoubtedly 
hasten the development of more effective 
state judicial statistics. 


ÅPPENDIX I 


The following is a short description 
of the statistical procedure used in the 
Administrative Office of the United 
States Courts. For the sake of brevity 


only the method used in processing civil 
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statistics will be described here. All 
district court clerks are supplied with 
blank initial and final civil docket report 
cards. These are unpunched IBM cards. 
Both cards provide for the entry of an 
established district, office, and docket 
code number. The docket number is 
entered on both cards as well as the 
names of the parties. The dates of fil- 
ing and termination are likewise entered 
on the proper cards. On the initial 
docket card the clerk also reports 
whether the case is an original action, 
removed from a state court, remanded 
from an appellate court, reopened, or 
transferred from some other United 
States district court. The nature of suit 
or action is also briefly but completely 
described. Cards representing cases 
that are brought under the diversity of 
citizenship jurisdiction of the district 
courts also show the residence of the 
parties. The final civil docket report 
card shows the manner in which the case 
was disposed of, the procedural progress 
made by the case, the dates and length 
of the trial, if there was a trial, the re- 
sults of any motions made for a sum- 
mary judgment, the nature and amount 
of judgment, if one was entered, and the 
name of the judge disposing of the case. 

The initial civil docket report card 
when received by ,the Administrative 
Office is checked for consistency, the 
nature of suit is reduced to a numerical 
code number, and the entire card is then 
punched. When al! cards have been 
punched and verified, it is possible to 
make a number of important statistical 
tabulations easily and quickly on elec- 
tric accounting machines. Among the 
more important of these are the tabula- 
tions showing the number of cases filed 
in a given period in each district and 
throughout the country as a whole by 
their natures of suit or action. Enter- 
ing this information in a comparative 
table which shows this information for 
two consecutive pericds immediately in- 
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dicates where changes in types of litiga- 
tion are occurring. 

By punching an initial civil docket 
report, it is possible to maintain a cur- 
rent file of pending civil actions, adding 
for each month new cases commenced 
and extracting those cases that have 
been terminated. . Thus, at the end of 
any given period it is. possible to list 
all cases pending in a district in docket 
number order or in nature of suit order. 
A very effective table is a tabulation of 
cases pending which have been arranged 
in nature of suit order showing the num- 
ber of cases in each suit according to 
the time which has elapsed since the 
date of filing. 

The final civil docket report card re- 
ceived by the Administrative Office con- 
tains sufficient information so that the 
time and effort required by the courts 
to dispose of cases can be fairly well 
gauged. Currently, the Administrative 
Office is publishing a table annually 
showing the type of disposition of civil 
cases by nature of suit. It is divided 
into three rough parts: those cases 
terminated by a judgment which was 
contested on the merits; those cases ter- 
minated without a contest or by the 
consent of the parties; and finally those 
cases which are transferred to another 
district, remanded to state courts, or 
consolidated with other actions. While 
this table is published for all districts 
as a whole, the Administrative Office 
records contain the same information in 
tables by district and they can be pro- 
duced for each court, or even for each 
judge. : 
Other reports are received by the 
Administrative Office which will be men- 
tioned briefly because of their impor- 
tance in determining the degree of 
efficiency with which the courts are 
Operating. Í 

A report is received monthly listing 
every trial that has been commenced, 
showing the days consumed in trial, and 
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the judge presiding. A similar report, 
showing only jury trials commenced, is 


"devised primarily to show the number 


of jurors summoned and used. 

Initial and final report cards also are 
received for all district court crimi- 
nal proceedings, showing the offenses 
charged and the type of disposition of 
the charges against the individual de- 
fendants. Probation officers report the 
number of individuals they place on and 
remove from their records each month 
as probationers, parolees, mandatory 
releasees, and military parolees, and the 
number of investigations they make. 
All bankruptcy petitions filed and con- 
cluded are reported monthly. Cases 
filed and terminated in the eleven United 
States courts of appeals also are re- 
ported monthly. 


APPENDIX II 


The basic tools of the Department of 
justice litigation-reporting system are 
few and easily described. For example, 
a two-part, snap-out form measuring 
1015 by 8 inches is used to report an 
initial civil claim. The first sheet of 
this form is printed on heavy stock and 
becomes the master record in the United 
States Attorney's office. The second, or 
carbon sheet, is mailed to the Depart- 
ment of Justice for use in preparing a 
punched-card record of the claim or 
action. The carbons are mailed the 
same day they are prepared. The top 
half:of the form provides for the entry 
of all pertinent data in the claim, in- 
cluding such items as the names of the 
parties opposing the United States and 
their attorneys, the nature of the cause 
of action, the agency involved, and the 
amount claimed. All entries except 
names are entered in numeric code form, 
to expedite processing at headquarters. 
The bottom half and reverse side of the 
form provide space for entering all sub- 
sequent actions or proceedings and the 


.dates they occurred. A detailed numeric 
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action code is used to report this 
progress. 

When the carbon copy is received by 
the Department in Washington a docket 
card is punched. This card remains 
with the Department as its record of a 
pending claim. A mark-sense card is 
duplicated from the docket card and is 
returned at once to the proper United 
States Attorney's office where it is placed 
in his file of pending matters. When- 


ever any change in status of the claim | 


Or case occurs, an entry is made on the 
1015 by 8 inch master-record form, the 
punched card for the action is pulled 
and the nature of the change of status 
is entered on the card in numeric code 
‘by means of the mark-sensing feature. 
This card is then transmitted to 
Washington, where it is automatically 
punched. If the change of status did 
not close the case or claim, a new dupli- 
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cate mark-sense punched card is sent to 
the field office to report the next sub- 
sequent change. This marking and 
punching of change of status cards con- 
tinues as long as the case or claim re- 
mains open. 

The Department's file is brought up 
to date monthly by adding new matters, 
making the necessary status changes, 
and eliminating closed claims and ac- 
tions. Machine lists are then prepared 
for use by the staff in Washington and 
also by each United States Attorney, 
who is furnished a copy. For the larger 
offices matters are listed separately for 
each assistant attorney. When this 
monthly report of pending matters is 
run, the accounting machine automati- 
cally flags any matter when the date on 
which the last change occurred indicates 
that the claim is now in a delinquent 
status. 


Court Administration: Housekeeping for the Judiciary 


By LELAND L. TOLMAN 


ABSTRACT: There is a growing popular and professional in- 
terest in court administration which has resulted in the estab- 
lishment in some twenty-five American judicial systems of 
governmental agencies or officers concerned with the mechanics 
of running the courts. This is a hopeful sign, because though 
it will not be a panacea for congestion or delay in the courts, 
it will greatly help the courts to make their proceedings, facili- 
ties, personnel, and financing more efficient, and better enable 
them to meet the demands of the complex and voluminous 
litigation of modern society.’ The administrative machinery 
considered best for adoption in most states and which has been 
the pattern in those jurisdictions that have been-most effective 
in this field is the Model Act of 1948, proposed by the Com- 
missioners of Uniform State Laws. It is basically similar to 
the New Jersey law adopted as part of its constitutional reform 
of 1947, and provides for a centralized administrative control 
of all state courts and judges by the chief justice under su- 
preme court rules of administration and with assistance from 
an administrative director and his staff acting under the direc- 
tion of the chief justice. 





Leland L. Tolman, Ph.B., J.D., New York City, is the Deputy Administrator for the 
Judicial Conference of the State of New York in the First Judicial Department, com- 
prising the counties of New York and Bronx in New York City. Until 1955, when he 
assumed his present position, he was Chief of Business Administration in the Administra- 
tive Office of the United States Courts. He has served with the United States Supreme 
Court Advisory Committees on Rules of Civil and Criminal Procedure, and as an attorney 
in the Anti-Trust Division of the Department of Justice. In addition he was secretary 
of the Council of the American Bar Association's Section of Judicial Admmisiration for 
four years and is now a council member. 
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HE congested calendars of metro- 


politan trial courts throughout the 
country and the consequent delay in 
those courts in the disposition of cases 
have been the springboard for a height- 
ened interest in the housekeeping prob- 
lems of the judiciary both among mem- 
bers of the legal profession and other 
groups concerned with the public wel- 
fare. This has led to establishment in 
.a number of the states and cities of 
new offices and techniques for the ad- 
ministration of the courts. A recent 
issue of State Government News, a 
monthly publication of the Council of 
State Governments, which is concerned 
entirely with the governmental activities 
of the states, devoted two of its eight 
pages to reports from the states of news 
items in the field of court administra- 
tion.! i i 
"This mounting interest in the methods 


of conduct of court business is a hopeful: 


sign of the times. The better adminis- 
tration of justice surely requires the use 
of modern management techniques in 
the operation of the routine day to day 
business of the courts. And there is 
no doubt that the provision of modern- 
ized machinery that will bring sound 
administration to the procedures of the 
judicial establishment can do much to 
help in the elimination of the law's 
delay. 


ADMINISTRATION AND DELAY 


Although there is much to be accom- 
plished by an.improved and efficient 
court administration, it must not be 
thought that the need is keyed solely 
to calendar congestion and delay. Mr. 
Justice Brennan, of the Supreme Court 


1 State Government News, Vol. 2, Septem- 
ber 1959, pp. 4 and 5, discussing developments 
in Alaska, Illinois, Nebraska, New Hampshire, 
Washington, and the National Conferences of 
Chief Justices and Court Administrative Offi- 
cers convened in Miami, Florida, for their 
respective annual meetings. 
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of the United States, has observed that 
*. . . chronic calendar congestion is 


usually a sign of bad judicial adminis- 


tration. But, definitely, it is not true 
that the absence of calendar congestion 
is the sign of good judicial administra- 
tion.”? And, the mere existence of a 
generally approved system of court ad- 
ministration is not, on the other hand, 
a guarantee against calendar congestion 
or a cure for it. In the federal courts, 
where the attention given to court ad- 
ministration in the past twenty-odd | 
years has been more devoted and intelli- 
gent than in any:court system in the ` 
world, there has been at the same time 
a chronic and growing complaint that 
the calendars in many districts are un- 
duly congested and the disposition of 
cases is increasingly delayed. And even 
in New Jersey, where the court system is 
highly efficient, the number of pending 
cases increased last year to such a de- 
gree that the Chief Justice, who heads 
the state's administrative system, em- 
phasized the urgent need for remedial 
action at the annual meeting of all the 
judges with representatives of the Bar 
in May of 1959.* : 

Other factors discussed in other arti- 
cles in this publication are àt least as 
responsible as any lack of administra- 
tion for the long standing difficulties in 
the federal courts and the temporary 


. reversals in New Jersey. The very word 


"congestion" is a hard one to define in 
this context. It is extremely unlikely 
that it exists in all parts of any court 
system. The mere fact that there are 


?Willam J.. Brennan, Modernizing the 
Courts, (New York: Institute of Judicial Ad- 
ministration, 1957), p. 2. 

3 ADMINISTRATIVE CrricE or THE U. S. 

Courts Ann. Reports, 1949 through 1959; 
April 1959 U. S. SENATE APPROPRIATIONS 
Como. REP., FIELD STUDY or THE OPERATION 
OF THE UNITED STATES Courts. 
" * No. 28 AMERICAN Bar FOUNDATION, Court 
Concestion 3-4 (Nov. 1959); Jupreran Con- 
FERENCE OF New Jersey, ELEVENTH ANN, 
Proceepincs (May 8-9, 1959). 
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many cases on the calendars is not in 
itself bad. It is only when cases do not 
advance through the courts rapidly and 
in an orderly way that there is “conges- 
tion.” Similarly, court “delay” generally 
exists to an extreme degree only in big 
cities. It is almost impossible and 
sometimes inappropriate for the courts 
to attempt to cure “delay” when it is 
caused by the wishes and acts of liti- 
gants and lawyers for both parties in 
the case. But these two conditions— 
“congestion” and ‘‘delay’’—are certainly 


evils that strong administration in the. 


judicial system would strive mightily to 
. correct—to the extent that courts can 
correct them. 

The broad power for administrative 
officers freely to assign judges from one 
court or area of the state to another will 
make it possible to use the help of 
judges who are not fully occupied in 
courts where dockets are light in the 
busy metropolitan courts where calen- 
dars are heavy and many cases cannot 
reach trial for years. The power given 
the court administrator to assist the 
judges in devising methods for the proc- 
essing of cases will make it possible for 
the courts to act quickly and effectively 
to meet conditions causing delay or con- 
gestion in particular parts of the system 
and, like other organizations that handle 
a large volume of business, to experi- 
ment with new procedures, many of 
which are described elsewhere in this 
issue, that may expedite the disposition 
of cases generally. 


Court’s ADMINISTRATIVE NEEDS 


To be sure, courts, old and settled as 
they are, have never operated without 
administration. ‘The means for this 
were simpler when society was less com- 
plex, as they were for all the social 
functions. But the judicial establish- 
ment, like those that serve other funda- 
mental social and economic needs of 


107 


community life, such as education, em- 
ployment, communication, and distribu- 
tion, has changed and grown in this 
second half of the twentieth century, so 


` that administrative techniques adequate 


for a hundred years ago are more or 
less useless in our times. The courts of 
any modern city are so huge and com- 
plex that they can hardly function with- 
out provision for the central collection 
and analysis of current and accurate 
judicial statistics, the planned assign- 
ment of judges, the orderly and regular 
calendaring of cases, and the constant 
development and inauguration of new 
case processing procedures, not to men- 
tion the ordinary housekeeping functions 
of budgeting, purchasing, staffing, and 
building maintenance for an operation 
costing millions of dollars yearly. In- 
deed, it takes a surprising amount of 
ingenuity and it is a rather remarkable 
fact that in some states and municipali- 
ties the institution of justice does not 
collapse completely with the archaic and 
decentralized administrative machinery 
that must be made to serve the essential 
operational purpose. 

The ancient and simple local admin- 
istrative techniques are just not enough 
for modern justice. There must be a 
more or less centralized control, under 
the direction of the judiciary, capable 
of giving over-all administrative help in 
the administration of the courts. Such 
an institution will provide for a court 
system the services that come from the 
central executive offices of a large busi- 
ness. They will develop and supervise 
the functioning of personnel policies, the 
budgeting, purchasing and accounting 
procedures, and record keeping for the 
courts. They will assist the judges to 
devise procedures for the channeling of 
new cases through the various steps of 
the judicial process to the ultimate trial 
and disposition in a prompt and effi- 
cient way. They will install and operate 
accurate statistical systems that will 
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give current and meaningful inventories 
of pending litigation and reflect the 
magnitude and speed with which the 
incoming cases are being entered on the 
calendar and the outgoing cases termi- 
nated. Thus, judges can be promptly 
assigned by the appropriate official to 
courtrooms where they are most needed, 
and procedures can be geared to meet 
the changing conditions of court cal- 
endars. 


PATTERN For CENTRAL OFFICES 
oF Court ADMINISTRATION 


The present interest in providing ma- 
chinery for organized central adminis- 
tration of the courts has been directed 
primarily to plans patterned somewhat 
along the lines of the federal Judicial 
Conferences, Councils, and Administra- 
tive Office, which are described else- 
where in this issue, or a more centralized 
modification of that design, as in New 
Jersey under the constitutional reform 
of 1947. There the ultimate administra- 
tive responsibility rests with the Chief 
Justice of the State Supreme Court, 
under rules of administration formulated 
by the Supreme Court; and staff assist- 
ance in the performance of these admin- 
istrative duties is provided through an 
Administrative Director of the Courts 
and his office, working under the super- 
vision of the Chief Justice. In general, 
this pattern is considered more suitable 
in the states than the federal plan, al- 
though in some jurisdictions the federal 
design has been strongly recommended. 

In New York, for example, for almost 


one hundred years the state has been di- 


vided into four more or less autonomous 
judicial departments, two in the metro- 
politan area of New Vork City, and two 
in the more rural upstate areas. In this 
respect, its structure corresponds some- 
what to the judicial circuits which have 
long featured the organization of the 
federal judicial system and which now 
underly its administrative machinery. 
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In New York, also, each department has 
its own intermediate appellate court, 
each of which traditionally exercises a 
degree of administrative control over the 
trial courts within its appellate juris- 
diction. Thus, it corresponds again with 
the federal judicial circuits and their 
courts of appeal which, as circuit coun- 
cils, are the principal executive organ in 
the administrative structure. Like the 
Supreme Court of the United States, 
New York's highest court (called the 
*Court of Appeals"), has never actively 
exercised direct powers of judicial ad- 
ministration over the lower courts and 
judges except when questions of an ad- 
ministrative nature necessarily arise in 
litigation coming before it in the usual 
way. Thus as in the federal system, 
a Judicial Conference of representative 
judges of various courts appeared to be 
preferable to New York’s highest court 
or its chief judge as the central adminis- _ 
trative organ. In view of all these simi- 
larities, it seemed wise in New York.to 
urge the development of an administra- 
tive structure for the courts following 
generally the lines of the federal pattern 


and this is the structural basis of the 


Judicial Conference of the State of New 
York, established in 1955, which will 
serve as a framework for the administra- 
tive powers to be vested in the courts 
under the pending amendment to the 
judicial article of the’ New York State 
Constitution." 


5 See, for example, New Yorx TEMPORARY 
ComM. ON THE Courrs Reports, PRELIMI- 
nary Rep. (1954); Rr». Lec. Doc. No. 45, 
pp. 11 ff. (1955); Lec. Doc. No. 18, pp. 7, 
47 (1956); Lec. Doc. No. 6(a), pp. 17, 52 
(1957) ; No. I, Lec. Doc. No. 36, p. 13 (1958) ; 
Assoc. OF THE Bar or THE City or New 
YORK, Bad Housekeeping, pp. 17-19, 150-159 
(1955); Arthur T. Vanderbilt, The Challenge 
of Law Reform, (Princeton, N. J.: Prince- 
ton University Press, 1955), pp. 121 ff.; Pro- 
POSED CONSTITUTIONAL AMENDMENT RELATING 
TO THE Court System (S. Print, No. 4319); 
McKinney, 1959 Session Laws of New York, 
pp. LXI ff. 
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Aside from limited areas of adapta- 
bility such as these, there has been 
criticism that the federal plan is not 
sufficiently strong administratively.° In- 
deed, no less an authority than the Chief 
Justice of the United States is reported 
to have said only a few weeks ago, in 


an address before the Federal Bar. 


Association: * 


It is certain that the Federal judiciary 
will simply be unable to keep pace with 
the great forward strides in the economic 
and social growth of our country with the 
acceleration and complexity of scientific 
progress as long as it lacks an adequate 
number of judges, lacks simplified proce- 
dures, and improved administration. 


Tue MODEL Act 


So it has seemed preferable in most 
jurisdictions where there has been a 
movement to strengthen the administra- 
tion of the state courts to follow in 
general the New Jersey pattern. The 
most widely known version of this is 
embodied in “The Model Act to Pro- 
vide- for an Administrator for the State 
Courts,” prepared and approved by the 
National Conference of Commissioners 
on Uniform State Laws in 1948.8 That 
proposal is framed to fit the needs of a 
court system of smaller dimensions than 
those of New York State or of the 
United States Courts. It is designed to 
weld all of the courts of the system 
into a single administrative unit, with 
strong centralized direction centering in 
the highest judicial officer. This object 
is easier to achieve if it is accompanied 


$ April 1959 U. S. SENATE Appropriations 
Comm. REP., Fretp STUDY oF THE OPERA- 
TIONS OF THE UNITED States Courts 2-5, 
10-11, 14 ff. 

1 No. 28 AMERICAN Bar FOUNDATION, COURT 
CONGESTION 3. 

8 “Model Court Administrator Act," Uni- 
form Laws Annotated, (Brooklyn, N. Y.: 
Edward Thompsen Co, 1957), Vol 9, p. 
253 ff. š 
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by and made a part of a modern and 
unified court structure, as it was in New 
Jersey and Puerto Rico and, most re- 
cently, in Alaska and Hawaii. But such 
a system can be extremely useful even 
without a wholesale reorganization of 
the courts. In Maryland and Michigan 
it'was adapted to the existing court 
structure, seemingly with great success. 
And this year in Illinois, after the fail- 
ure on popular referendum of proposals 
for extensive modernization by constitu- 
tional change of the plan for organiza- 
tion of the courts, an administrative 
structure with an administrator and, for 
the Chicago metropolitan area, a deputy 
administrator, under the control of the 
State Supreme Court has now been in- 
augurated by legislation, with strong ex- 
pectation that it will achieve much in 
the way of improving court management 
and reducing delay, particularly in Chi- 
cago, where that problem is so severe. 

The objectives of such an office of 
administration are well stated in the. 
prefatory note published by the Na- 
tional Conference of Commissioners on 
Uniform State Laws with the Model Act 
of 1948. 


There should be a responsible head to 
aid in directing the business affairs of the 
courts but without any power of super- 
vision over the judicial function vested in 
the courts. The judiciary should be more 
closely integrated in order that the business 
end of the judiciary may be operated in a 
more efficient manner. In most states there 
are probably a sufficient number of judges 
to handle all of the judicial business 
promptly; but there may be congested 
dockets in some districts while in others 
the judges are idle. How many judges are 
needed in a county or district; is the judi- 
cial manpower so used that the services of 
all the judges is being fully utilized; are 
some judges overloaded and unable to keep 
their dockets current? An administrator 
could ascertain the facts and suggest the 
appropriate remedy. Efficient modes of 
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procedure may be in operation in some 
districts while outmoded methods prevail 
in others. To minimize delay the courts 
must be so manned, equipped, and organ- 
ized that they may handle the maximum 
load promptly and efficiently. 


PowERS OF AN ADMINISTRATOR 


The powers of the administrators, in 
the jurisdictions where they exist, are 
various. Under the Model Act (1) the 
administrator is to examine the admin- 
istrative methods and system employed 
in the offices of the clerks and other 
adjuncts of the courts; (2) he is to 
' examine the state of the dockets and 

determine the need for assistance in any 
court; (3) he is to recommend to the 
chief justice the assignment of judges 
to courts in need of assistance and follow 
his directions in arranging assignments 
as needed. Here the Model Act presents 
an alternative which permits the admin- 
istrator on his own initiative to assign 
judges. The proposed alternative has 
not been adopted in any state, probably 
because it is generally considered that 
this power involves questions of policy 
that should remain in the hands of judi- 
cial rather than administrative officers; 
(4) he is to collect and compile statis- 
tics and make reports on the transac- 
tions of judicial business and transmit 
them to the courts for appropriate ac- 
tion; (5) he is to prepare and submit 
‘court budgets. The Model Act limits 
this to state appropriations. It should 
probably be broadened to cover local 
appropriations as well, since in many 
states the courts are, in varying degrees, 
locally financed; (6) he is to draw 
requisitions for the expenditure of state 
appropriated funds; (7) he is to collect 
statistics and report on the expenditures 
of state and local money appropriated 
for the courts; (8) he is to obtain re- 
ports from clerks of court on cases de- 
layed beyond specified periods of time; 
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(9) he is to act zs secretary of the 
judicial council or conference of judges, 
if the state has such an institution; 
(10) he is to formulate and submit to 
the chief justice or highest court, rec- 
ommendations of policies which he be- 
lieves will improve the judicial system; 
and (11) he is to attend to any other 
maíter assigned to him by the highest 
court or chief justice. 

To make it feasible for him to exer- 
cise these powers, it is specified in the 
Model Act that judges, clerks, and all 
other officers, state and local, must com- 
ply with his requests for information 
relating to the business transacted by 
the courts and public moneys expended 
for the maintenance of the judicial sys- 
tem. The Act also provides for an 
annual conference of judges and lawyers 
to consider and advise on matters of 
court administration. 


Exercise of powers 


. Offices established in the states after 
this pattern exhibit great variation in 
the extent to which their enumerated 
powers are exercised.) Also, many of 
them have additional powers either con- 
ferred upon them by the judges under 
the general authority to do whatever is 
required or by specific enumeration in 
the basic act. Thus, most of the offices 
devote a. great part oi their time to the 
handling of complaints about the activi- 
ties of particular judges or court officials 
and otherwise concern themselves with 


9'The following jurisdictions have offices of 
court administration: Alaska, California (Los 
Angeles), Colorado, Connecticut, Idaho, Illi- 
nois, Iowa, Kentucky, Louisiana, Maryland, 
Massachusetts, Michigan, Missouri, New Jer- 
sey, New Mexico, New York, North Carolina, 


Ohio, Oregon, Puerto Rico, Rhode Island, Vir- 


ginia, Washington, Wisconsin, The District of 
Columbia, the United States Courts, and, soon, 
Hawaii. For details of their powers see Insti- 
tute of Judicial Administration, Court Admin- 
istration, (New York, 1959), 1959 symposium. 
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public relations. Some of them—but 
none so extensively as in the federal 
system—maintain specialized personnel 
offices, fix salaries, set standards of em- 
ployment, and in general perform civil 
service functions for the courts. Others 
devote much time to the preparation 
and consideration of rules of practice 
and procedure for the assistance of leg- 
islative, executive, or judicial bodies or 
for bar associations, judicial councils, 
or conferences. In at least two states 
the court administrator arranges the 
editing, printing, and publication of the 
decisions and opinions of the courts. 
Most of them spend a great amount of 
time in work as liaison officers for the 
judiciary in its relations with the legis- 
lative and executive branches of state 
government or with the federal govern- 
ment or other state governments. All 
of them are at the beck and call of 
the judges for any administrative or re- 
search job that may be assigned to them. 
They investigate particular courts and 
talk with judges, lawyers, public offi- 
cials, and court employees regarding the 
manifold and changing problems of their 
daily work with and in the courts. 


THE Mover Acrt REVIEWED 


In 1958, the National Conference of 
Court Administrative Officers received 
and considered a careful report of a 
special committee appointed by it to 
study the provisions of the Model Act 
in the light of the ten years that had 
elapsed since its publication and the 
experience of conference members. The 
' National Conference includes in it mem- 
bership thirty-four officials concerned in 
one way or another with the administra- 
tion of the court systems of twenty-two 
states (including Alaska), the Adminis- 
trative Office of the United States 
Courts, the District of Columbia, and 
Puerto Rico. The report of its commit- 
tee, which was approved by the con- 
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- ferees, recommended no change in the 
- Model Act. 


It was the general view 
of the conference that each state must 
plan its own enactment to suit its own 
needs, and that the Model Act in its 
present form was as good a start for 
this as any. The conference directed, 
however, that the suggestions, com- 
ments, and criticisms regarding the Act 
collected by the committee be distrib- 
uted generally for the information and 
help of those concerned with drafting 
legislation for the establishment of of- 
fices of court administration in particu- 
lar jurisdictions.'^ 

To illustrate somewhat the use of 
management techniques in the operation 
of courts, it may be helpful to say some- 
thing here about the New York court 
structure and to mention one or two 
of the administrative problems in New 
York City. 


Tue New York Courts 


New York’s courts have been vari- 
ously described. Most of the descrip- 
tions have been uncomplimentary. It 
has been said that the first thing to 
notice about them is that they do not 
comprise a court system at all Cer- 
tainly they are not integrated to any 
substantial extent, and their operation 
lacks centralized administrative control 
to a marked degree. But they constitute 
one of the major operations of govern- 
ment in the state. In New York City 
alone, their total cost today is now prob- 
ably close to $40,000,000 a year. In 
recent years they have been a center 


- of attention and great efforts have been 


made to better their methods of opera- 
tion. 

Organizationaly, there are in New 
York City three tiers of courts dealing 


19 COUNCIL OF State GOVERNMENTS SECOND 
REP., COMM. ON THE REVISION OF THE MODEL 
Act TO PROVIDE FOR AN ADMINISTRATOR FOR 
TRE STATE Courts (Chicago, 1958). 
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exclusively with civil litigation and three 
separate tiers which are concerned solely 

` with enforcement of the criminal law. 
In addition, there are two specialized 
courts which do not fall clearly within 
either category; the Surrogate's Court, 
handling primarily the administration of 
decedents’ estates and the Court of Do- 
mestic Relations, concerned primarily 
-with problems of juvenile delinquency 
and marital support. 

The courts for the settlement of civil 
disputes begin with the Municipal Court 
of the City of New York, which has 
jurisdiction of small claims and of suits 
where amounts up to $3,000 are in- 
volved. Next in the scale is the City 
Court of the City of New York, which 
handles civil cases where the amount 


claimed is not more than $6,000. At 


the top is the Supreme Court, theoreti- 
cally possessing jurisdiction over all 
kinds of cases. —— 

Each of these courts is handling a 
tremendous amount of litigation and 
each of them handles its own cases in 
its own way, without regard to the 
calendar arrangements of other courts. 
Thus, a single lawyer may find himself 
faced with a call to try a case in several 
different tribunals at the same time, 
while other lawyers, eager to have their 
cases tried in one court may find that 
they. are unable to do so because their 
opponents, although willing, are tied up 
by the call of another. 


EFFECTIVE CALENDAR SYSTEM 


The two courts of intermediate appeal 
in New York City, called the “Appellate 
Divisions,” have between them a certain 
amount of general supervisory and in- 
vestigatory power over all of the courts 
of the city. This they exercise them- 
selves, directly in some instances, 
through their review of decisions and 
theit rule-making power in others, and 
through Departmental Committees of 
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‘Court Administration, which are a part 


of the structure of the over-all Judicial 
Conference of the State of New York. 
The administative authority, however, 
is not extensive and generally not posi- 
tive, but rather co-ordinating and ad- 
visory. 

Laying aside ordinary administrative 
problems of management such as the 
qualification, employment, and compen- 
sation of personnel; the provision for 
adequate plant and structure; the in- 
stallation of suitable record-keeping pro- 
cedures and systems; and the general 
supervision of as large an organization 
as the New York court system, the most 
pressing problem of administration in 
the civil courts is the method by which 
cases are channeled through them from 
the time of their inception until they are 
ultimately terminated by settlement or 
judgment. This “calendar system" is 
truly the heart of the court process. 
For the orderly handling of litigation in 
such a tremendous volume would be im- 
possible if the system should break 
down, and it is the cause of much of 
the complaint of “delay.” The problem 
is particularly complicated because its 
solution does not lie solely within the 
courts’ own organization. The judicial: 
process, by its very nature, must neces- 
sarily involve a good measure of elas- 
ticity for the negotiation of adverse 
points of view before it is possible to 
perform the ultimate act of entering a 
judgment which will dispose of the dis- 
pute with legal finality. Indeed, the 
tradition of advocacy requires that the 
courts should not interfere unduly with 
the formulation by the adversaries of 
their respective contentions and the de- 
velopment of the issues between them. 
But good court administration doés re- 
quire that when a case is brought to the 
court’s attention, the channels should be 
clear so that if both parties are ready 
for trial the case can be advanced to 
disposition at as early a date as possi- 
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ble. And the courts have a duty to see 
to it that neither party prevents adjudi- 
cation simply by stalling for time. Dif- 
ficulty in meeting these obligations arises 
because cases are often brought to court 
before they have been made ready for 
trial or before the parties even know 
their relative strengths or weaknesses. 
Thus, it has been almost impossible for 
the court to distinguish among the cases 
on its calendars: which of them are 
really ripe for adjudication and which 
are in court merely to preserve a place 
on the calendar or to achieve bargaining 
position so that they can be tried when 
they are ready if they have not been 
disposed of amicably before then. 


“Notice of readiness” 


The New York courts, under the ad- 
ministrative leadership of their Appel- 
late Division judges, Judicial Conference, 
and Departmental Committees, have re- 
cently adopted a number of devices to 
assist in making this distinction. First 
of all, they now require that no case be 
placed on the calendar until it is ac- 
tually at issue. This they do by predi- 
cating the filing of the case upon a 
so-called “notice of readiness.” In the 
notice, the person bringing the case on 
for trial must state that the dispute is 
in all respects ready for trial, that all 
pre-trial maneuvers, such as the taking 
of depositions, have been completed or 
that they will not be necessary, that the 
possibilities of amicable settlement of 
the dispute without trial have been ex- 
plored between the parties, or, if they 
have not been explored, the reasons why 
that has not been done must be stated. 
When this is filed the opponent, if he 
challenges any statements of the readi- 
ness certificate, has an opportunity to 
ask the court to keep the case off the 
calendar upon showing to the calendar 
judge the respects in which his case is 
not ready. 
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Other pre-trial procedures 


Another device for the sorting out of ' 
personal injury litigation and the formu- 
lation of the true issues has been pre- 
trial procedure. This practice involves 
the examination of the case shortly after 
it is placed on the calendar, at an in- 
formal conference in a judge’s offices. 
If the first of these pre-trial conferences 
does not dispose of the case, it will 
probably be called up for a second con- 
ference of the same character a year or 
solater. This brings about the disposi- 
tion of many cases without trial. 

Another device that is used to sift 
and solidify the trial calendars, recently 
established in New York County, is a 
Medical Report Office, authoritatively 
described in some detail in another arti- 
cle in this issue. It has been found that 
very often after the impartial expert's 
examination the case is settled without 
trial on the basis of the expert's report 
and so the case is removed from the 
calendar. 


Supreme Court calendars 


Although the jurisdiction of the vari- 
ous New York City civil courts is based 
on differences of amount claimed, law- 
yers have a tendency to bring their liti- 
gation in the court allowing the highest 
amount, that is, the Supreme Court, 
rather than in the city or municipal 
courts. This has resulted in overload- 
ing the calendars of the Supreme Court, 
while the lower courts are relatively less 
occupied. And, in spite of repeated re- 
quests the State Legislature has refused 
to give the Court-authority to transfer 
cases which could adequately be han- 
dled in the lower courts. To meet this 
problem, the New York City Supreme 
Court has devised calendar preference 
rules which require that when a case is 
placed on the calendar it be accom- 
panied by affidavits, showing exactly the 
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extent of damages claimed and the de- 
tails on which the claim is based. These 
are examined by a justice of the Court 
and if it is found that the amount re- 
coveráble is below $6,000, that is, is 
within the jurisdiction of the city or 
municipal courts, the case is classified 
as nonpreferred. "This means that it will 
not be tried in the Supreme Court until 
all other cases which involve larger 
amounts have been disposed of and, in 
effect, that the Court may never be able 
to consider it. The alternative to hav- 
ing the case remain in this limbo is for 
the parties to agree to transfer it to the 
lower court. Thus the Supreme Court 
calendars are continuously weeded out 
to distinguish those cases that cannot 
be tried elsewhere from those that could 
as well be handled in a lower court and 
to give privileged treatment to those 
that cannot be handled in any other 
tribunal. 

There are a number. of other admin- 
istrative “gadgets” that have been de- 
vised in the New York City courts to 
` help achieve efficient calendar manage- 
ment. Without these, the courts would 
have been completely incapable of han- 
dling the onrush of personal injury 
litigation with which they have been 
' deluged during the past decade. Of 
course, none of the gadgets in itself is 
a panacea. 
. problem here is to devise various means 
of screening cases at an earlier stage 
so that those requiring prompt trial can 
have it. The judges and officials 
charged with the duty of administering 
the New York City courts are always 
looking for other ways to bring this 
about. 


Success OF VARIOUS ADMINISTRATIVE 
REFORMS 


The degree of efficiency of the various 
recent state reforms in court administra- 
tion cannot be quantitatively assessed. 


The basic administrative - 
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For all “administration,” by its very 
nature; depends largely upon subjective 
elements. The qualifications, energy, 
imagination, and interest of the admin- 
istrator and the judge or judges -who 
direct his work are of primary impor- 
tance. Also, problems of court manage- 
ment differ in quality and degree among 
the ‘states. The urgency of devising 
means to correct extreme delay in the 
disposition of cases im a heavily popu- 
lated metropolitan area is not a problem 
for the court administrator in the more 
rural jurisdictions. He may be more 
concerned with the physical difficulties 
of transporting judges, jurors, and liti- 
gants over long distances, or with find- 
ing adequate facilities for holding court 
in the smaller towns, or securing for 
judges and other court personnel a living 
wage from economy-minded local offi- 
cials. But, broadly speaking, it seems 
clear that the new devices have been a 
help in solving many of the daily prob- 
lems of running the courts and have 
increased the efficiency of their opera- 
tion. The success of the New Jersey 
system, and its older counterpart in the 
federal courts, and the improved con- 
dition of court dockets in some parts of 
New York State since the establishment 
of its Judicial Conference, are evidence 
of success. And, above all, the greater 
awareness of the problems of the courts, 
and the consequent increase, in effort 
to solve them on the part of responsible 
judges, are intangible advances that 
brighten the prospect for more concrete 
future improvement. 

For while court administration will 
not assure that justice will no longer 
lag, it will enable us to know when, 
where, and the extent to which delay 
occurs and thereby help show the way 
towards a speedier achievement of jus- 
tice. Until the establishment .of the 
Judicial Conference of the United States 
in 1922, there was no means in any 
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American court system to become thus 
informed. Today, thanks to the growth 
of the modern concept of judicial admin- 
istration, there are in America at least 
twenty-five jurisdictions where the state 
of the dockets and calendars can be 
thoroughly known, and there is more 
and more awareness throughout the na- 
11 See footnote 8, supra. 
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tion's court system of the need for 
knowledge concerning the facts of liti- 
gation. Delay cannot be truly meas- 
ured—let alone cured—without such 
knowledge and to this extent, at least, 
an administrative organization is an in- 
dispensable prerequisite for the plan- 
ning and installation of the means to 
put an end to the lagging of justice. 
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ABSTRACT: Congested judicial dockets. have created the need 
for utilization of substitutes for judges. Legislative enactments 
which provide for appeal to a court satisfy the Constitutional 
guarantee of trial by jury. Various procedures are currently 
in use. The English system employs masters to prepare cases 
for trial; in Pennsylvania masters take testimony and make. 
recommendations in divorce cases; in federal court bankruptcy 
matters and in state court Workmen’s Compensation matters 
referees hear testimony and make awards. The decision of all 
of these judicial substitutes are subject to court review. The 
Massachusetts Auditor system utilizes with notable success law- 
yers to preside over cases in place of a judge. And in Pennsyl- 
vania Compulsory Arbitration or trial by lawyer panel has 
made dramatic progress in cutting judicial backlogs. More 
extensive use of these techniques seems to hold one of the keys 
to the problem of the congested court calendar. 
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T HAS long been recognized by 
judges and lawyers that one of the 
most satisfactory methods of coping 
with overburdened and congested dock- 
ets is to provide the courts with per- 
sonnel who act in place of the judge 
under the general supervision of the 
court. 
. The authority for this kind of ar- 
rangement is generally found in acts 
adopted by state legislatures or Con- 
gress. These statutory enactments are 
usually implemented by more detailed 
rules adopted by the various courts and 
provide for appeal to the courts by the 
litigant who is dissatisfied with the con- 
clusions reached by the arbitrator, audi- 
tor, referee, commissioner, or master, as 
they are variously called. As the mat- 
ters in litigation are usually of a nature 
in which trial by jury is guaranteed by 
a state or the United States Constitu- 
tion, it is mandatory that appeal to a 
court be provided for in the legislative 
enactment. Without such a provision 
the act would be unconstitutional and 
therefore void. 

It has long been recognized that the 
courts have inherent powers to appoint 
“assistants” to preliminarily find certain 
facts, leaving matters dealing with law 
and the final conclusion or judgment to 
the judge. These “substitutes” for judges 
do not decree, but prepare materials 
upon which a decree may be made. In 
recent years the pressure of increased 
business in the courts has caused an 
awakening interest in the use of these 
inherent powers. 

The use of quasi-judicial personnel 
has in various forms long been a part 
of our judicial system as it has in Eng- 
land from whom we have fashioned our 
own system of justice. As a matter of 
fact, the ability of the English courts 
to act more promptly in the disposition 
of cases can be traced in some measure 
to their use of quasi-judicial personnel. 

The right to trial by jury is so deeply 
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rooted in our historical concept of jus- 
tice that efforts to utilize procedures 
which do not provide litigants with its 
use immediately provoke strong objec- 
tion, even though ‘the right to trial by 
jury is only temporarily withheld pend- 
ing a hearing before or action by quasi- 
judicial personnel. It is this historic 
attitude on the part of the average citi- 
zen backed up by most lawyers and 
judges, who see in such procedures a 
concept alien to all their training and 
ideals, that has prevented progress in 
this field. The right to have disputes 
settled in a courtroom with its dignified 
and formal proceedings, before an all- 
wise judge learned in the law and before 
a jury of one’s peers is a concept for 
which free men have always fought. To 
depart from such a procedure even 
slightly is to provoke strong opposition. 


ExTRA-CounTROOM PROCEDURES 


Against such a backdrop it is no’ small 
wonder that a number of procedures for 
the full or partial settlement of contro- 
versies outside the courtroom have 
sprung up carrying with them general 
approval by the bench, bar, and public. 
The reason is obvious. They were born 
of necessity from the minds of lawyers 
and legislators who were forced to find 
other methods if there was to be even 
a semblance of democracy’s claim to 
fair and speedy justice. Litigants de- 
prived of a reasonably prompt trial 
made known their discontent to legis- 
lators, and judges and lawyers weighted 
down by sheer numbers of cases gave. 
consent. 

In spite of the effectiveness and gen- 
eral acceptance of these remedial pro- 
cedures any suggestions for enlarging 
their use brings almost universal oppo- 
sition from most segments of the bar. 
On the other hand, it is of interest to 
note that there have been few, if any, 
recommendations that the existing pro- 


118 


cedures be discontinued. The failure 
to demand retrenchment would seem to 
mean that there is greater approval of 
the various procedures than most law- 
yers and judges are willing to admit 
openly. 

The jury system with all its faults is 
still the best procedure evolved by man 
to administer justice, settle disputes, 
and end controversies. However, this 
“ideal” in “all” litigation is today im- 
possible. To argue the contrary is un- 
forgiveable wishful thinking. The nor- 
mal trial process cannot hope to solve 
the problems of large backlogs. It is too 
technical, expensive, and slow moving 
except where court calendars are current. 

No one who has studied the situation 
seriously doubts the need for more 
judges but the future demands on the 
courts resulting from an upsurging econ- 
omy and the atomic era make it clear 
that we cannot afford the cost of the 
number of judges which will be neces- 
sary to meet our needs if we are to have 
them in sufficient numbers to produce 
impartial and speedy justice. Every 
new judge means extra courtrooms, of- 
fices, clerks, stenographers, and court 
officers. When the total cost is added 
up: the cost of a judge’s salary is not 
the largest item of expense. In New 
York City the “total” cost to maintain 
one judge is in excess of $100,000 a 
year. 

More study and evaluation must be 
made, therefore, of the successful pro- 
cedures already adopted for many forms 
of litigation and. pioneering efforts must 
be made in related methods if we are 
to meet the challenge. It is the purpose 
of this chapter to review briefly some 
of these procedures. 


SOLUTIONS IN ENGLAND 


The right to trial by jury in England 
in all but a limited class of civil actions 
was abolished over a quarter of a cen- 
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tury ago and made discretionary with 
the court, thus speeding the trial of 
cases. It is estimated that a jury trial 
costs as much as $750 per day. 

By the use of court personnel called 
masters the English system has im- 
proved the efficiency of its courts. The 
function of the master is to prepare the 
case for trial. He sits to hear prelimi- 
nary matters and makes such orders “as 
are best, adopted to secure the just, 
expeditious and ecoromical disposal of 
the action.” He simplifies the issues 
and obtains maximum agreement on 
facts and exhibits. 

Contrast this informal, expeditious 
procedure with our own which provides 
for various pre-trial motions to be made 
in a formal way with detailed written 
statements being presented to the court 
for approval and sometimes placed on a 
list for argument in open court at a later 
date. It is not uncommon for a number 
of different judges to pass on these 
various motions, consuming a great deal 
of time. To illustrate the enormity of 
this problem, the New York Supreme 
Court annually decides on as many as 
47,000 motions, of which 10,000 are for 
a bill of particulars. 

Other court personnel could hear 
these interlocutory motions, call the 
calendar list, conduct pre-trial confer- 
ences leading to possible settlement and 
do all those things which will simplify 
the issues both as to fact and Jaw. Es- 
pecially does this seem worthy when it 
is realized that all but a handful of 
cases will be settled before trial anyway. 

The problems in some of the federal 
district courts have grown so large, es- 
pecially in connection with protracted 
or especially long cases that special mas- 
ters have been appointed for the limited 
purpose of supervising pre-trial prepara- 
tions. In the Southern District of New 
York, for example, there are 100 private 
antitrust cases pending and 20 govern- 
ment antitrust actions plus many other 
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cases of a protracted nature. Even if 
the judges forgot about the 5000 other 
cases normally filed each year in the 
district, they could not dispose of the 
pre-trial burdens of these long and diffi- 
cult cases for some time to come. And 
even after this is accomplished the cases 
still must be tried. 

To emphasize the enormity of the 
problem reference is made to an anti- 
trust case assigned to a special master 
in which there were 100,000 pages of 
depositions from 173 witnesses, 45,000 
documents as exhibits, and over 700,000 
pages of documents .produced. The 
master conducted hearings on 350 days 
over a three year period. Only on three 
occasions were the master’s rulings asked 
to be reviewed and each time the master 
was sustained. 

Here again is a procedure that has 
long been possible and, in fact, was used 
in patent and antitrust cases because of 


their complexity. The system fell into : 


disuse when judges and lawyers opposed 
its operation. Necessity brings it back 
with some startling results, although it 
is clear that the cases in which a special 
master is used must be carefully selected. 


MASTERS IN DIVORCE 


In a number of counties in Pennsyl- 
vania the courts appoint masters to hear 
testimony in divorce cases. In Phila- 
delphia, where 3,500 to 4,000 divorce 
cases are filed each year, it is not diffi- 
cult to imagine what would happen if 
each case were heard by a judge. The 
plain fact is that they would have little 
time for anything else. 

The judge to whom a divorce matter 
is assigned appoinis a lawyer to take 
testimony from the parties and their 
witnesses. A court stenographer is pres- 
ent at the hearing which takes place in 
the master’s private office. The master 
is paid for his services from costs which 
the plaintiff deposits with the court, re- 
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sulting in tremendous savings to the 
taxpayer. | 

After the hearing the master files a 
written report with the court containing 
specific conclusions and recommenda- 
tions. Either party has an absolute 
right to be heard by the court before 
a final decision is made approving or 
rejecting the master's recommendations. 
A dissatisfied party may then appeal to 
the next higher court. Here we have 
full protection of the rights of the par- 
ties but a speedier and more efficient 
system that does not overburden the 
courts. In operation for a number of 
years no one has seriously questioned 
its merits. 


REFEREES IN BANKRUPTCY 


One of the most successful examples 
of a procedure which takes place out- 
side the courtroom by the employment 
of an alter ego to the judge is in bank- 
ruptcy proceedings in the federal courts. 
A “substitute” or “deputy judge,” called 
a referee, has been authorized to hear 
bankruptcy matters for over sixty years, 
showing that the use of court personnel 
other than a judge is not an innovation. 

So marked has been their success that 
in 1938 they were authorized to grant 
or deny discharges, an authority only 
vested in a federal district court judge 
before that time. The determinations 
of a referee, of course, are subject to 
review by a judge -but so well has the 
system operated that very few orders 
handed down by a referee are reviewed 
by a judge. 

Bankruptcy proceedings by their na- 
ture are particularly susceptible to 
“trial” by a referee rather than by a 
judge because the hearing concerns it- 
self with many detailed matters, some 
of which are technical and others rou- 
tine.: The informality of the hearing 
expedites the proceedings, saving time 
and money. 
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REFEREES IN WORKMEN'S 
COMPENSATION 


Generally a person can sue for dam- 
ages caused by another only when the 
person causing the injury was at fault. 
Workmen's Compensation, however, is 
predicated on the theory of liability 
without fault and is found in the lim- 
ited area of employer-employee relation- 
ship. By statute, an employer generally 
is responsible for injuries sustained by 
his employee injured while at work even 
though not the fault of the employer. 

If these matters were conducted by 
a judge and jury most employees would 
be deceased before their rights could be 
determined. For example, in one year 
in New York, 207,927 Workmen's Com- 
pensation claims were filed and 564,829 
hearings were held. 

Referees hold hearings in these mat- 
ters at which the claimant, his law- 
yer (he need not have one), and wit- 
nesses testify. The findings of fhe 
referee, in the form of an award, are 
final unless one of the parties desires to 
appeal. Here again the action of the 
person sitting in place of a judge is 
reviewable by a judge. 


t 


ARBITRATION 


So discouraging has the use of the 
judicial process become even for the 
business man who wins his case eventu- 
ally but not before he loses his business 
by delay in court, that more and more 
are turning to arbitration as the forum 
for settling disputes. Here again we do 
not have an innovation as arbitration is 
really an older way of settling differ- 
ences between people, antedating the 
judicial process with its public courts. 

Recently it has made great strides 
and is now used extensively in labor and 
commercial disputes and in many other 
types of civil controversy. More law- 
yers every year are writing into con- 
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tracts thėy prepare provisions to settle 
disagreements by arbitration. It is the 
“agreement” of the parties to resort to 
arbitration that makes it possible. The 
mutual agreement confers the jurisdic- 
tion, fixes the power of the arbitrators, 
and establishes the scope of the arbi- 
tration. 

A number of organizations have 
grown up to provide the machinery for 
operating arbitration. The best known 
is the American Arbitration Association 
which now has a list of some 33,000 
panel members, qualified in every field 
of endeavor, who are available to act 
as arbitrators. For a nominal fee the 
Association will arrange all the details 
to carry out an arbitration agreement. 


Pro-TEm JUDGES 


A successful “temporary” expedient 
has been the appointment of pro-tem 
judges by the courts. Where there is 
statutory and constitutional authority 
the appointment of special judges for 
the relief of the docket of a particular 
court has had beneficial results, espe- 
cially where the problem is an inherited 
backlog. It has the advantage of de- 


creasing the long-range costs of the op- 


eration of the courts where the problem 


is one that is not necessarily continuing. . 


It provides a flexible, efficient method 
of providing judicial manpower in emer- 
gencies. 

When coupled with the right of the 
highest court to temporarily assign 
judges from counties not having a full 
time work-load to counties with a seri- 
ous backlog many of the normal prob- 
lems presented by court congestion can 
be met. It will probably come as a 
surprise to most laymen that reassign- 
ment of judges is not done as a matter 
of course. In Tennessee, a statute pro- 
vides that where all the cases cannot be 
disposed of at a regular term the chief 
justice may designate a retired or other 


-— 


ARBITRATORS, AUDITORS, REFEREES, PRo-TEM JUDGES 


judge to assist, and the local bar may 
elect one of its members to hear and 
try cases. 

It must be admitted, however, that 
our judicial administrative system is not 
easily geared to incorporating into it 
judges who do not have some rather 
permanent tenure of office; but under 
the special circumstances outlined here 
they can be of real value where the need 
is for a limited time only and not too 
likely to reoccur. 


MASSACHUSETTS AUDITOR SYSTEM 


One of the most dramatic procedures 
to effectively strike at the backlog of 
untried cases has been the Massachu- 
setts auditor system. This system is 
not a permanent part of the judicial ad- 
ministration in that state, however, but 
is an emergency procedure invoked only 
when the court calendar is running be- 
hind. The success of this operation is 
apparent when it is noted that between 
1934 and 1942 it disposed of. some 
47,000 cases. So successful were the 
results that.only 2 per cent of thes 
cases were appealed. 

Subsequent use of the procedure was 
invoked in 1956 when a special attack 
was made on the backlog of’ untried 
motor vehicle cases. This was followed 
in the next year by making the activity 
applicable to matters involving negli- 
gence generally. 

The system is simple: A lawyer, called 
an auditor, is appointed by the court 
to preside over the trial of a case. At 
the present time some eighty lawyers 
are serving in this capacity and are paid 
at the rate of nine dollars an hour. The 
auditor hears the evidence, determines 
its truth, makes written findings of the 
facts and reports them to the court. 
'The trial can be said to be similar to a 
trial before a judge without a jury. The 
findings of the auditor must be approved 
by a judge. A party who feels aggrieved 
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has the right of appeal to a judge and 


„jury, thus preserving his basic rights. 


'The authority for appointment of 
auditors in Massachusetts goes back to 
a statutory enactment of 1817. Even 
before this date the common law pro- 
vided for appointment of auditors in 
connection with business transactions 
where detailed figures were involved. 
Appointment of auditors was infrequent 
however and not in general usage in 
these early days. It is difficult to under- 
stand why this procedure so successful 
in recent years has not been adopted in 
other states confronted with similar 
problems. 


PENNSYLVANIA COMPULSORY 
ARBITRATION: 


I have left to last a discussion of the 
Pennsylvania Compulsory Arbitration 
system because I thought it would lend 
emphasis to my opinion that it is the 
most effective procedure yet devised for 
helping to meet the problem of “lagging 
justice." It can be argued that my own 
close personal association with this plan 
in Pennsylvania and in particular in 
Philadelphia does not make me an un- 
prejudiced reviewer of its workings and 
accomplishments. To this, I only reply: 
the facts speak for themselves and prove 
conclusively that it is the most effective 
tool yet devised for reducing congested 
court calendars and speeding up justice. 

There have been thousands of words 
written on the subject of “lagging jus- 
tice,” the timely and appropriate subject 
of this edition of THE ANNALS, and hun- 
dreds of theories and recommendations 


. have poured forth from the minds and 


pens of distinguished legal scholars, 
practitioners, and judges. This final 
comment in this chapter however is 
neither theory nor mere recommendation 


but a story of actual accomplishment 


that has successfully met its objective: 
elimination of the backlog so that the 
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trial of civil cases is now current. It is 
a story of what can be accomplished 
when men of good will and dedication 
work together. It is a story of judges 
and lawyers and public officials deter- 
mined to put an end to‘the unconscion- 
able delays of two years or more of cases 
reaching trial in the Municipal Court 
of Philadelphia. 

At the outset it should be noted that 
the title of Compulsory Arbitration may 
be misleading. The procedure is not a 
bargaining by the parties with the help 
of an arbitrator. In fact, a mere ex- 
planatory title would have been “Trial 
by Lawyer Panel.” Voluntary arbitra- 
tion, although fallen into disuse, has 
been on the statute books in Pennsyl- 
vania since 1836. When the present 
novel plan was advanced it was deemed 
easiest to amend the existing statute on 
voluntary arbitration rather than draft 
a new one: hence the name Compulsory 
Arbitration. 


Procedure 


The procedure is simple. By court 
rule, on authority of the state act, all 
civil cases, excepting those involving 
title to real estate, when the amount in 
controversy is $2,000 or less must first 
be submitted to a panel of three lawyers 
sitting as judge and jury. The lawyers 
are selected by the court clerk from an 
alphabetical list of attorneys who volun- 
teer to serve. The first named acts as 
chairman and a majority vote controls 
the decision. A fee of $25 to each law- 
yer and $10 extra to the chairman is 
paid by the county. - The. chairman 
sends out the notices, arranges all the 
details, and holds the meeting in his 
private office. . 

All parties, their counsel and witnesses 
are present at the hearing which pro- 
ceeds in much the same manner as if 
before a judge and jury but with less 
formality and greater dispatch. No 
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stenographer is present. After all the 
evidence has ‘been presented the panel 
of three lawyers, after the parties have 
left, confer and generally reach a de- 
cision at that time. Their determina- 
tion is recorded on a simple one page 
form called an “award” and when filed 
with the clerk of court has the same 
effect as the verdict of a jury or a judg- 
ment rendered by 4 court. 

Either party has an absolute right to 
appeal and have his case heard by a 
judge and jury anc the new trial is de 
novo. This means that the second trial 
before a judge and jury takes place as 
if the hearing before the lawyer panel 
had never been held. No reference to 
the first hearing or the testimony given 
can be referred to, thus preserving 
unhampered the Constitutional right of 
trial by jury. 

To discourage appeals without merit 
the party appealing must pay to the 
county the fees of the arbitrators, and 
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this cost is not reimbursable even if the . 
party appealing is successful. Litigants ~ 


and their counsel have been so satisfied 
with the decisions of these lawyer panels 
however that only about 2 per cent of 
the cases processed have been appealed, 
and in most of the appeals taken the 
verdicts-of the juries have been the same 
as the decisions of the lawyer panels. 
Where no appeal is taken it should be 
noted that there is no participation by 
a judge at any poin: and the decision is 
a final one. This differs from other pro- 
cedures which require court approval of 
the findings of a master or some simi- 
larly titled official. 


Phenomenal success 


'The plan, found constitutional by the 
Pennsylvania and United States Su- 
preme Courts, has been in effect in all 
but a few counties in Pennsylvania for 
some six years with universal and star- 
tling success. In Philadelphia the re- 
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sults have been phenomenal. When the 


bar association asked for volunteers, . 


2,500 lawyers responded immediately. 
Many of the ablest Philadelphia lawyers 
are serving at a sacrifice of time. This 
enthusiastic co-operation of the mem- 
bers of the bar who serve on the pan- 
els for a relatively nominal fee has 
been of paramount importance in the 
successful outcome of this novel experi- 
ment. ‘ 

During the first year 9,000 cases were 
processed. With the experience gained 
the plan can now easily process 1;000 
cases a month or approximately 50 a 
day and the waiting time has been re- 
duced from in excess of two years to 
three months. Parenthetically, it is in- 
teresting to note that it would take a 
judge and jury sixty years to process 
the cases handled by Compulsory Arbi- 
tration in the fitst year. 


Dubious trust unwarranted 


When ‘a public hearing was had by 
Philadelphia's city council on the ques- 
tion of appropriation of funds to finance 
the plan, a number of interesting ques- 
tions were raised: 


Wasn’t this a deprivation of the right of 
trial by jury? Why hadn’t other states 
adopted such a plan? Could it be proved 
in advance that justice would be more effi- 
ciently dispensed at a cost that would in 
the long run be less expensive? With only 
the use of lawyers who volunteered, and 
on a rotating basis, wouldn’t most of the 
panels be composed of young men without 
experience who could afford to take the 
time for such a small fee? Wouldn't many 
of the panels be composed of the least 
competent? Why shouldn't the litigants 
pay the arbitrators’ fees? — Wasn't it un- 
fair to make the appealing party reimburse 
the county for arbitrators! fees when he 
was successful on appeal? Wouldn't law- 
yers without judicial responsibility tend to 
favor their lawyer friends, especially when 

the arbitrators might be appearing later be- 
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fore the lawyers who were then acting as 
counsel for the plaintiff and defendant? 


Answers were made to these inquiries 
and now, after operation of almost two 
years in Philadelphia, it can be proved 
conclusively that the replies given then 
have all been substantiated and that the 
procedure has met the highest hopes of 
its proponents. 

What can be said of the other coun- 
ties in Pennsylvania? A survey of the 
courts of the several counties have found 
the following advantages: claims under 
$2,000 have been permanently removed 
from the trial lists; calendar congestion 
has been relieved to a point where the 
backlog of other civil cases has been re- 
duced over 50 per cent; the trial of cases 
has been speeded so that awards are 
rendered in about two months from the 
filing of suit; the time has been short- 
ened between suit and trial of cases not 
under arbitration; judges find more time 
for other litigation; a smaller number 
of civil juries are empaneled; it has 
eliminated all motions for new trial; it 


‘has postponed the need for additional 


judges in some counties; substantial sav- 
ings have resulted from reduction in the 
number of jury trials; because less costly 
and speedier, it is worthwhile to file 
small claims; no waiting for cases to be 
heard as matters are fixed for a time 
certain; informality of proceedings puts 
litigants, witnesses, and counsel at ease; 
matters over $2,000 have been “volun- 
tarily" referred to arbitration because 
of the obvious advantages; lawyers have 
gained. experience in the problems of 
judges and juries. 


Lesson to be learned 


The Compulsory Arbitration plan for 
civil cases has now successfully run the 
gamut from small rural counties in 
Pennsylvania to the state's largest met- 
ropolitan center. None of the dire pre- 
dictions listed as. possible causes of fail- 
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ure have come to pass. The plan has 
been tested under varying conditions 
and there appears to be no reason why 
it cannot be made to operate with the 
same effectiveness in most sections of 
the country if the bench and bar are 
determined that it shall work. 

If this be true it follows that every 
effort should be made in other states to 
take advantage of the lessons learned 
from Compulsory Arbitration in Penn- 
^sylvania. Hampering tradition should 
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not act as a deterrent to the use of new 
techniques in the administration of jus- 


_tice so.long as the fundamental rights 


of the litigants are safeguarded. If we 
are to find solutions to the problems of 
lagging justice, lawyers and judges es- 
pecially must be ever alert to study, re- 
search, and evaluate new ideas and new 
methods to meet the crushing burdens 
which our expanding economy and in- 
creased population are placing on the 
courts. 


x 


trial courts. 


The Two Faces of Janus: Delay in Metropolitan 
Trial Courts 


By Maxtye Boorp VIRTUE 


AssTRACT: Recent studies show that metropolitan trial 
courts have far larger case-loads than other courts. These 
loads differ in substance from those of nonmetropolitan courts, 
being disproportionately weighted with special types of cases, 
such as criminal, mental, alcoholic, traffic, domestic relations 
cases, and litigation otherwise related to the special behavior 
of metropolitan populations. Metropolitan court systems 
usually are complex, overlapping, and not adjusted to the geo- 
graphic area to be served. Because of the special structural 
patterns of metropolitan courts, and the special conditions 
under which they operate, delay in disposing of cases is espe- 
cially and predominantly a metropolitan court problem. In 
these courts, ever increasing pressure to speed up the tempo 
of justice is balanced by the need to avoid perfunctory routine 
disposition, so as to defeat the very purpose of seeking justice. 
To overcome both aspects of this leering monster—delay and 
perfunctory routine—is the special problem of metropolitan 
courts. 


Maxine Boord Virtue, LL.B., Ypsilanti, Michigan, is an Assistant Attorney-General of 
Michigan, currently engaged in preparing for the University of Michigan Law School and 
the Section of Judicial Administration, American Bar Association, a final monograph* to 
conclude the inquiry launched by the Section in 1947 into the problems of metropolitan 
Mrs. Virtue is a graduate of the School of Law, Yale University. In addi- 
tion to the original Detroit study cited herein, other books by the author include: Basic 
Structure of Children’s Services in Michigan (1952); Judge Medina Speaks (Editor, 
1954) ; Family Cases in Court (1956). 


*'The material in this article is taken from the monograph now nearing completion. 
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OR the last decade the staff and 

membership of the Section of Judi- 
cial Administration of the American Bar 
Association have been working with 
local leaders of bench and bar, and with 
scholars in various fields, to isolate and 
analyze the special problems of metro- 
politan trial courts. Conclusions from 
this series of inquiries are now being 
placed in final form. Special metropoli- 
tan court problems are thought to occur 
both in the structure and in the opera- 
tion of metropolitan courts. As a con- 
sequence of these special problems, delay 
is likely to result both from the struc- 
tural patterns characteristic of the met- 
ropolitan court system, and from the 
special conditions under which metro- 
politan courts must operate. 

Therefore, delay is especially and pre- 
dominantly a metropolitan court prob- 
lem. Although not confined exclusively 
to metropolitan courts, delay is virtually 
always found there. It is more difficult 
to deal with there than elsewhere, be- 
cause of the complicated nature of the 
metropolitan court system, the complex 
mechanisms necessary to move cases 
through the system, and because of the 
great numbers of cases handled in met- 
ropolitan areas. In such an environment 
the causes of delay are harder to find 
and eradicate than in a simple one-judge 
court with a small case-load, such as 
may serve smaller communities. 

Then, too, in a metropolitan court 
system the problem of achieving prompt 
disposition of cases is further compli- 
cated by the other face of Janus: in the 
densely populated case-load of the met- 
ropolitan court, there is a special danger 
that some of the cases will be completed 
too fast, so that perfunctory, routine 
disposition will be made of some prob- 
lems that should receive more prolonged 
or more specialized attention in order 
to achieve a just disposition. This dan- 
ger is most feared in the personal prob- 
lem cases, where too-prompt disposition 


of a criminal sexual psychopath, a di- 
vorce, an adoption, a juvenile case may 
sow the wind that will later reap a whirl- 
wind of community depredation and 
personal tragedy. It is true that the 
metropolis is likely to have more spe- 
cialized facilities for assisting the court 
to arrive at a proper evaluation of such 
personal problem cases. On the other 
hand, the much larger case-load of the 
metropolitan court and the bewildering 
complexity of its departments as related 
to complex noncourt agencies, also con- 
cerned with such cases, combine to make 
it harder for the metropolitan judge to 
be sure of quickly assembling and con- 
sulting the sources from which that solu- 
tion can be reached which will best pro- 
tect the community and dispose of the 
litigation. 

Thus, delay is a two-faced specter 
which confronts the judge of the metro- 
politan trial court whichever way he 
turns: from one side leers the danger of 
delaying disposition until the problem 
is insoluble; from the other, the danger 
of hurrying too quickly to a disposition 
which will result in further conflict and 
litigation. 


METROPOLITAN (COMMUNITIES 


As Hawley and others have pointed 
out, the metropolitan community, em- 
bracing cities, villages, and other local 
governmental units within a radius of 
thirty-five or more miles from the 
mother city, has assumed a dominant 
position in the settlement pattern of the 
United States. In 1950, the 168 metro- 
politan areas contained 56 per cent of 
the nation's population. By 1956, the 
total population had increased 9.8 per 
cent; within the metropolitan areas the 
growth rate was 14.8 per cent, while 
outside, it was only 3.4 per cent.! 


1 Amos Hawley, The Changing Shape of 
Metropolitan America: Deconcentration since 
1920 (Glencoe, Illinois: The Free Press, 1955). 
1 et seq. Department of Commerce, Bureau 
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More than half our population is liv- 
ing in metropolitan areas, and the trend 
appears to be continuing strongly. 

Moreover, the metropolitan area acts 
as a magnet for industrial, social, and 
other activities of people in the sur- 
rounding territory. Therefore, we ex- 
pect to find, and we do find, that metro- 
politan courts have to deal not only 
with the litigation of the inhabitants of 
the metropolitan area, but also with the 
many cases caused by some aspect of 
the movement in and out of the central 
city, or some conflict in the complex of 
relationships between in-dwellers and 
out-dwellers. Where a choice of tribu- 
nals is possible, litigants appear to pre- 
fer the metropolitan court, since as a 
function of the metropolitan community 
it shares the magnetizing power and 
prestige of the metropolis. 


GOVERNMENTAL COMPLICATIONS 


Exaggerated proliferation of overlap- 
ping governmental units is a concomi- 
tant of virtually all metropolitan areas. 
Congestion and mobility of population, 
two characterizing factors of metropoli- 
tan communities, combine with other 
forces to push the real community be- 
yond the original legal boundaries of the 
mother city and thus create pressures 
which result in the improvised and 
haphazard creation of special govern- 
mental units to meet the needs as they 
occur.? 

This haphazard complexity of govern- 
mental units is in and of itself a breeder 
of litigation in metropolitan courts, add- 
ing to its already huge case-load. For 
example, the struggles of cities to annex 


of the Census, Current Population Reports, 
Series P-20, No. 71, “Civilian Population, by 
Metropolitan and  Urban-Rural Residence: 
1950 and 1956,” 

?See, generally, Council of State Govern- 
ments, States and Metropolitan Problems. 
(Chicago, 1956), p. 15. The Annals, Vol. 314 
(Nov. 1957), especially *Metropolitan Organi- 
zation," by Luther Gulick, 53 e£ seq. 


127 


suburban territory and the resistance of 
such territory to inclusion in the city are 
currently a major source of litigation 
in all metropolitan areas—a function of 
their growth and change. Many metro- 
politan areas, indeed, now involve sev- 
eral states, and a -few involve two 
countries. 

The way in which this governmental 
complexity is reflected in the condition 
of the courts! load of litigation may be 
suggested by current efforts, as reported 
in the New York press, to develop a ' 
tristate legal tribunal capable of dealing 
with litigation arising out of waterfront 
labor problems. 

Many of these overlapping govern- 
mental units, which occur in metropoli- 
tan areas, have the power to develop 
independent judicial tribunals, with com- 
peting or conflicting jurisdiction; more- 
over, they are not integrated to the 
needs of the metropolitan area. Thus, 
in 1932, Lepawsky found 556 autono- 
mous courts in the Chicago metropolitan 
region, and 205 in Cook County alone. 
This writer found 145 judicial tribunals 
in the Detroit Metropolitan District in 
a study conducted in 1948—1950. And 
even in California, which has unified its 
court system, a recent study in Los An- 
geles has brought out the fact that uni- 
fication of the major trial court, the 
Superior Court, is hampered administra- 
tively by rapid proliferation of separate 
branch courts, and that the multiplica- 
tion of separate municipal courts in Los 
Angeles County is creating a problem.* 


DISTRIBUTION OF POPULATION 


Presently, the impact of governmental 
multiplicity upon delay in metropolitan 
courts is further compounded by the dis- 


3 James G, Holbrook, Survey of the Metro- 
politan Trial Courts: Los Angeles Area (Los 
Angeles, California: University of Southern 
California Press, 1956), pp. 36-37. This study 
is one of the series conducted for the Section 
of Judicial Administration. 
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tribution of the population within the 
metropolitan area: typically, the shift 
is towards the suburbs: “centrifugal 
drift,” as population students call it. 
This tendency has accelerated in the 
decade since the Detroit study, which 
shows high growth rates shifting from 
the centers towards the outlying parts 
of metropolitan areas, and the popula- 
tion of satellite portions of such areas 
rapidly increasing. 

Thus, to the problem of a multiplicity 
of ovérlying and overlapping governmen- 
tal units within a given metropolitan 
area is now added the problem of scatter 
—a vast deconcentration towards the 
periphery into satellite settlements, oc- 
curring along with and as a major thrust 
of a continued vigorous over-all rate of 
growth of metropolitan areas as a whole. 

Another characteristic of metropolitan 
population is density—in Detroit, for 
example, the population per square mile 
in 1950 was 13,249; in Boston, 16,767; 
in New York, 25,046; in Chicago, 
17,450.4. Hawley reports that in some 
sectors of our Jargest cities, the density 
factor surpasses 100,000.5 ~ 

As Professor Holbrook points out in 
commenting on the density of Los An- 
geles, “multi-million dollar lawsuits are 
commonplace and murder trials are 
daily occurrences which attract no atten- 
tion unless a green orchid was found on 
the corpse.” ° 


MosiLiTY 


The great mobility of metropolitan 
populations merits closer examination in 
terms of its bearing upon delay-produc- 
ing conditions in metropolitan courts. 
Numerous kinds and levels of migration 
occur continually to and from the core 

*' United States Bureau of the Census, 
County and City Data Book, (1956), “A Sta- 
tistical Abstract Supplement," (1957), Tables 
3 and 4, pp. 346 et seq.; 365 ef seq. 

5 Amos Hawley, Human Ecology. 


York, N. Y.: Ronald Press, 1950), 102. 
8 Holbrook, op. cit., note 3 supra, p. 11. 
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of the metropolitan area. These tidal 
waves of human movement are basic 
to the existence of the metropolis and 
set the unique tone and tempo of its 
life. “Each great capital sits like a 
spider in the midst of its transportation 
web." * 

More than elsewhere, the residents of 
metropolitan communities are made up 
of recent migrants, many from outside 
the state, many from outside the coun- 
try. The attraction of the large metro- 
politan area upon long-range: migrants 
is one of its strongest characterizing at- 
tributes. This means that in the core- 
city, there will be more foreign born 
and negro population, less native-born 
white population. And, in turn, this 
comparative ethnic heterogeneity ex- 
presses itself, in terms of court problems, 
in class and race tension, in increased 
criminality, and in all sorts of personal 
problem litigation arising out of failure 
of migrants from different ethnic and 
culture groups to adjust to the demands 
of the new community. For example, 
the 1944 race riots on Belle Isle, in De- 
troit, are said by local court and police 
personnel to:have been the result of 
a clash between native-born Detroit 
negroes, moving about the city with 
considerable self-confidence, and recent 
migrants brought in to work in the 
automobile plants from rural white set- 
tlements in southern and border-south- 
ern states. Similar incidents could be 
adduced concerning Mexicans in the 
Texas and California metropolitan cities, 


concerning Puerto Rican migrants in 


New York, and so on. The point here 
is that the ever present, large-scale mo- 
bility and congestion in any metropoli- 
tan city make such clashes an integral 
part of the city’s liie, and thus are 


7 Wilfred Owen, The Metropolitan Trans- 
portation Problem (Washington, D. C.: Brook- 
ings Institute, 1956), citing Holden, City of 
London, à Record of Destruction and Sur- 
vival. 


present as permanent elements of its law 
enforcement and court administration 
problem. f 


The daily commuter 


Another aspect of the mobility factor, 
as it clogs the dockets of the metropoli- 
tan trial courts, is the daily commuter 
traffic. The large central cities continue 
to grow, and with them, their transpor- 
tation problems. Improved transporta- 
tion has also rendered these central cities 
accessible in a day to an ever widening 
circle of satellite city-dwellers. Thus, 
the problem now is not only how to 

‘move, but how to find room to move, 
and how to find a place to stop.5 Half 
of all motor travel in concentrated in 
the United States in central cities of 
metropolitan areas, and more than half 
of all persons entering and leaving met- 
ropolitan areas with populations of over 
250,000 are moving by automobile, 
Owen reports.? 

Consider, then, the commuter: the 
New Yorker in the five o'clock subway 
rush, the Angeleno caught in a vast 
rush-hour traffic jam on the Freeway. 
These are not occasional traumatic ex- 
periences, they are part of the daily 
rhythm of life of a substantial majority 
of our population. As Hawley points 
out, the entire tempo of life is quicker 
in the metropolitan city, relationships 

. more transitory and enervating. It rep- 
resents the extreme in modern life. Its 
nerve centers are the points of most 
feverish activity. 


By bringing into instantaneous focus the 
opportunities, the risks, and the tragedies 
of life, man's behavior is made to resemble 
that of an animal treated to a rapid suc- 
cession of electric shocks. It is not sur- 
prising that the incidence of mental dis- 
order is highest in metropolitan centers.!? 


8 Ibid, pp. 2, 3. 

9 Jbid., p. 33. 

10 Amos Hawley, Human Ecology, note 5 
supra, pp. 306-7. f 
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We find “mobility,” then, which is a 
metropolitan characteristic, expressing 
itself in the metropolitan court's case- 
load in several ways: not only in a tre- 
mendous load of traffic, property dam- 
age, and personal injury cases, but also 
in a wide variety of cases, such as men- 
tal cases, arising out of human reaction 
to the repeated shocks of the metropoli- 
tan environment. It is important to 
note that many such cases cannot be 
adequately dealt with by the metropoli- 
tan court by application of the adver- 
sary process for a single day. Rather, 
many such require expert diagnosis, and 
some knowledgeable supervision over a 
period of months or years in order to 
rehabilitate or readjust the human being 
who has come into the case-load of the 
metropolitan court as a result of “battle 
fatigue" suffered in the daily routine of 
metropolitan life. : 


LITIGATION-PRONE POPULATION 


The ingredients of the total human 
aggregate in the core-city of a metro- 
politan area differ, and differ in certain 
specific ways, from those of the aggre- 
gate of a nonmetropolitan area. As has 
been mentioned, there are more foreign 
born and nonwhite in the metropolitan 
area. It is also known that the percent- 
ages of single, widowed, and divorced 
persons are directly related to the size 
of the place. Further, the phenome-. 
non of “centifugal drift” marks the con- 
sistent strong movement of stable family 
groups to withdraw from the central core 
of the metropolis, seeking the greenbelts 
of suburbia to bring up their children. 

This means progressive deterioration 
of neighborhoods near the heart of the 
central city, the progression of which 
from single-family dwellings to boarding 
houses to blighted area to slum has been 
traced and diagrammed in a number 

11 Otis Dudley Duncan, Social Characteris- 


tics of Urban and Rural Communities (New 
York, N. Y.: Wiley, 1956), p. 33. 
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of studies. "This progress is typically 
marked by the influx of various ethnic 
and cultural groups, each in its turn 
crowded: out by a successor group less 
assimilated culturally with the original 
native population of the mother city and 
less able socially and economically to 
sustain itself while undergoing assimi- 
lation. 

The gang delinquencies in New York, 
for example, are typical of the conflicts 
generated by lacings of different ethnic 
social groups moving about in the con- 
gestion and squalor of a neighborhood 
populated by trouble-prone groups. De- 
pendency is another population charac- 
teristic known to be greatest at the heart 
of the central city. The incidence of 
receivers of relief and various kinds 
of public assistance is highest in the 
congested areas near the core of the 
metropolis. Illegitimate births are com- 
paratively much higher there. Destitu- 
tion is also reported to be directly re- 
lated, in incidence, to vice, crime, and 
mobility. It has even been suggested, 
recently, that some of the new public 
housing projects actually build into their 
population such disruptive factors as 
dependency, destitution, and maladjust- 
ment, by the way their policy for screen- 
ing applicants is developed and admin- 
istered.?? ' 

Another aspect of the concentration 
of dependency and destitution at the 
city’s heart as related to the court's 
delay problem is the so-called “multi- 
problem family." Jt is said that in New 
York there are approximately 20,000 
such families, representing less than 1 
per cent of the population, but consti- 
tuting the source of 75 per cent of all 
delinquency. A recent study in St. Paul 

. by Bradley Buell Associates has estab- 
lished the accuracy of the “multi-prob- 
lem family" concept. There it was found 

12See, for example, Harrison E. Salisbury, 


“The Shook-up Generation.” New York 
Times, March 20-30, 1958. 
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that of 41,000 families receiving help 
from 109 tax-supported and voluntary 
health and welfare agencies in the area, 
a “small, hard knot” of 6,500, about six ` 
per cent of the families, accounted for 
more than half of the total case-load 
served by these agencies. It is these 
same families that wind endlessly in and 
out of the metropolitan courts, often in 
contact with four or five courts at 
once? "Their presence, in the metro- 
politan case-load, tends to slow the al- 
ready clogged dockets to an even slower 
pace. 

Here we should insert a "caveat" 
against the other face of Janus. Persons 
coming from areas known to contribute 
more than their share of certain kinds 
of litigation—such as, juvenile delin- 
quency—are subject to what sociologists 
describe as “categorical risk.” That is, 
a boy coming before a juvenile court, if 
a member of a certain minority group 
living in a certain area, has—to be blunt 
about it—two strikes on him. 

This means that the court, under tre- 
mendous pressure to move the heavy 
case-load faster, also encounters here the 
vital problem of assuring a fair hearing 
and an appropriate disposition to each 
individual defendant. To do this and 
do it properly takes time—the more. 
categorical risk, the more time. 


METROPOLITAN CONDITIONS REFLECTED 
IN COURT PROBLEMS 


When we talk about a “metropolitan 
community,” as referring to the behavior 
of all persons found within a geographic 
area, we are of course talking about not 
just one community but.an infinity of 
communities. Thus, within any metro- 
politan area there are many people 
whose lives and movements are guided 
from a metropolitan center other than 


18 Maxine Boord Virtue, Survey of Metro- 
politan Courts: Detroit Area (Ann Arbor, 
Michigan: University of Michigan Press, 1950), 
p. 233 et seq. 
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the one in which these people happen 
to have legal residence. For example, 
air line personnel literally commute to 
international capitals; those in commu- 
nications, entertainment, and the top 
echelons of the industrial, academic, and 
governmental worlds commute to Wash- 
ington, New York, and abroad. 

Likewise, within the territorial limits 
of one metropolitan area, there are an 
infinite number of lesser communities 
marked out by business, educational, 
aesthetic, and cultural categories: the 
Polish community, the neighborhood 
community in the dormitory suburb, the 
beatnik crowd, the union brotherhood, 
the faculty community of the local uni- 
versity, the dwellers in the world of 
music, and so on. Each of these has its 
regular orbit, which governs the move- 
ment of those tuned to it, within and 
as a part of.the vast series of movements 
which make up the rhythms of the met- 
ropolitan community as such. 

Clearly, we can’t have a court for 
each of these “real,” or cultural, com- 
munities, nor can we have a single gigan- 
tic metropolitan ‘court for each metro- 
politan area as a whole. 
distances alone would prohibit such a 
“supercourt” as the latter, and even if 
distance is left out of account, such a 
tribunal would be too unwieldy to cope 
with case-loads which move and change 
in many unpredictable ways. Two fac- 
tors only are fully predictable: growth, 
and continuous change. 


SIZE AND DELAY 


A correlation between size of popula- 
tion and extent of court calendar delay 
has been shown to exist. See, for exam- 
ple, the current (1958) report of the 
Institute of Judicial Administration on 
The State of the Calendars of State 
Trial Courts, at page ii, with respect to 
personal injury jury cases. At page iii: 
“Only six courts appear on this year’s 
list of jurisdictions having delay of over 
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twenty-five months, and all 11 are situ- 
ated in counties with populations of over 


MULTIPLICITY OF COURTS 


Multiplicity of governmental units, as 
has been pointed out above, is found in 
courts as in other metropolitan units of 
government. Confusion, overlap, and 
conflict of jurisdiction among these 
courts is the inevitable accompaniment. 
As one of the Detroit reporters once ex- 
pressed it, there is “one court for the 
corned beef, one for the cabbage": one 
court for the divorcing parents, another 
for the child suffering from the effects 
of that divorce; one court for the rapist, 
another for the victim, and so on. 

The disadvantages of court multiplic- 
ity, then, are first and most obvious, 
jurisdictional conflict and confusion. 
This is aggravated by the great size of 
the case-load, By the large numbers of 
persons attempting to deal at any time 
with any given unit in the case-load, 
and, in personal problem cases, by the 
presence of a multiplicity of social agen- 
cles also concerned with the problems 
which have resulted in litigation, and 
by eacli agency's determination to solve 
the problem independently. 

Administratively, then, we expect to 
find, and we do find, that delay and 
confusion result from the coexistence of 
many courts with wholly or partly dupli- 
cating jurisdiction. See, for example, 
the docket check of the Circuit and Su- 
perior courts of Cook Courity conducted 
by this writer for the metropolitan court | 
studies of the Section of Judicial Ad- 
ministration.!* 5 


14 COMMITTEE ON METROPOLITAN TRIAL 
Courts, PROGRESS Rer., p. 26 et seq. (June 
1953). In February 1953, a check of the 
printed calendar of the Superior Court showed 
350 cases filed in 1945, and 342 cases filed in 
1946, still undisposed of. The average docket 
life of a group of cases checked in this court 
was 32.6 months, the median case had a 
docket life of 36 months. In the Circuit 
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Multiplicity of courts has been re- 
garded since 1913, and earlier, by stu- 
dents of judicial administration as one 
of the signal causes of delay, and as a 
shocking waste of judicial power in large 
cities. The delay, and the waste, is 
increasing rapidly with the surge of 
population into metropolitan areas. 

A recent study has described the proc- 
ess of growth of competing and dupli- 
cating courts which has accompanied the 
urbanization of our people. The authors 
list relief from congested calendars, need 
for better disposition of special types of 
cases, and far-reaching social change, as 
causes contributing to still further de- 
velopment of multiple courts within 
metropolitan areas.*® 


SIZE oF CASE-LOAD 


nr 


The most direct reflection of the 
population grouping known as “metro- 
politanization," as it affects the delay 
problem in metropolitan courts, is, of 


course, the sheer, overwhelming size of. 


the case-loads in metropolitan courts. 
To convey some idea of the awesome 
size of this load, the writer's worknotes, 
taken in 1947 for the original Detroit 
study, contain the record of an attempt 
made to estimate the full work-load for 
the entire system of courts in the De- 
troit metropolitan area. A difficult task, 
for almost nowhere can be found proper 
statistical reports of the work of all trial 
courts in a metropolitan area, so inte- 
grated as to provide this simple informa- 
tion. 


Court, a check of'a small group of cases 
showed over-all average docket life of 24 
months; the median case had a docket life of 
26 months. 

15 Roscoe Pound, Administration of Justice 
in ihe Modern City, 26 Hary. L. Rev. 302, 313 
(Feb. 1913). 

16 Council of State Governments, Trial 
Courts of General Jurisdiction in the 48 States, 
(Chicago, Illinois: William L. Frederick and 
Sidney Spector, 1951), p. 2 et seq. 
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The total case-load disposed of in 
1947 by trial courts convening in De- 
troit was 677,879 cases. This figure we 
know to be low, since it omits from the 
case-load of the juvenile division of the 
Probate Court several hundred adoption 
cases referred to that division for in- 
vestigation. Also omitted are Record- 
er's Court condemnation cases and ordi- 
nance cases disposed of by that court's 
Traffic and Ordinance Division, since no 
figures were available. These figures in- 
clude only cases disposed of in the 
immediate Detroit area, excluding the 


‘other two counties which are included 


in the Census Bureau's definition of the 
Detroit metropolitan area as it was de- 
fined for 1950. 

According to the figures of the Michi- 
gan State Court Administrator for 1956, 
the Detroit area has a total case-load 
almost four times as large as that of any 
circuit outside the metropolitan area. 
Total cases commenced in all circuit 
courts in Michigan, as reported by the 
State Court Administrator for 1956, 
were 59,341. Of these 19,979 were filed 
in the Circuit Court of Wayne County; 
6,311 in the felony division of Detroit 
Recorder's Court—city cases at circuit 
court level; 2,878 in Macomb County; 
5,779 in Oakland County—a total of 
34,047 for the entire Detroit metropoli- 
tan area, or far more than half the total 
for the entire state. 


Professor Holbrook reports?’ that in 


the fiscal year 1953—1954, more than 
100,000 cases were filed in the Los An- 
geles Superior Court (general trial juris- 
diction), and 1,154,401 in the Los An- 
geles Municipal Court that same year. 
In 1954, a total of 221,398 cases were 
filed in all the California superior 
courts; the total filings in that year in 
Los Angeles alone were 108,968—almost 
half the total for the entire state. This 
relationship is more impressive when one 


17 Holbrook, op. cit, note 3 supra, p. 12, 
and Table 2, p. 14. 
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recalls that there are several major met- 
ropolitan areas in California, the San 
Francisco area, in addition .to Los 
Angeles. 

Further multiplication of statistics 
would not further advance the point: 
the case-loads of courts in the large cen- 
tral cities of metropolitan areas are of 
such tremendous size as to confront 
courts convening in those areas with 
conditions quite unlike those anywhere 
outside such areas. This characteristic 
condition—gigantic case-loads—makes 
itself felt in the form of delay, and also 
in the form of many complex structural, 
administrative, quantitative, and quali- 
tative problems—all of which also bear 
upon the problem of delay. 


a 


SPECIAL Typrs oF CASES 


Is the metropolitan case-load not only 
bigger, but also different? Some differ- 
ence in substance, in social texture, can 
be seen if only by reason of the fact 
that the bigger the-case-load, necessarily 
the smaller each unit in it must be in 
relation to the whole. This fact alone 
indicates the importance, in considering 
delay, of looking hard at the special 
difficulties experienced by the metropoli- 
tan court in performing its judicial func- 
tion adequately under conditions in 
which the aggregate case-load is so large 
as to render the individual case all but 
invisibly small. 

This point aside, however, there is 
another way of looking at the difference 
in substance of the metropolitan case- 
load. Numerous studies have established 
the tendency of certain types of cases 
to predominate in metropolitan areas, 
and particularly in the central cities. 
Among these are criminal, domestic rela- 
tions, traffic, mental, and certain other 
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cases coming into court by .reason of 
the special conditions governing behav- 
ior of persons in metropolitan areas. 

In the attempt to provide special 
facilities for dealing with the social 
problems in these special types of cases, 
the metropolitan court finds itself con- 
fronted with the danger of transforma- 
tion into a general rehabilitative clinic 
for personal problems, on the one hand, 
and, on the other, with the danger of ' 
sacrificing the rights of litigants to the 
increasing pressure to speed up. 

To go too far in either direction is 
to sacrifice the vital force of the judicial 
function as such. Our studies indicate 
that judges in metropolitan trial courts 
are well aware of the danger leering 
from either side and are confronting 
their unique problems with courage and 
sagacity, though the size of their case- 
loads and the complexity of their prob- 
lems appear to be increasing. 


CONCLUSION 


Many students of judicial adminis- 
tration have emphasized the difficulties 
experienced by metropolitan trial courts 
in seeing to it that the enormous case- 
loads are handled expeditiously, yet with 
something more than perfunctory rou- 
tine. It is essential that they do see 
to it, for our legal system since Magna 
Charta has rested upon the guarantee 
that every man, regardless of his rank, 
wealth or station, shall have ready ac- 
cess to the judicial process, and to jus- 
tice at its hands. “To no one will we 
sell, to no one will we refuse or delay, 
right or justice." 

So says Magna Charta. 

If metropolitan courts find this ideal 
difficult to achieve, they also know it to 
be worth the striving. 
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and California led the way of constitutional reform. The 
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ministrative authority, and procedural reform must be accom- 
panied by measures designed to assure the quality and inde- 
pendence of the judiciary. Adversary election of judges in 
thirty-six states is a major obstacle. Here, also, Missouri led 
the way with a plan combining the best features of the 
appointive and elective methods. A handful of states have 
adopted variations of the plan, and arduous campaigns for its 
adoption have been, and will again be, conducted elsewhere. 
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WO important aspects of the state 

court systems, namely, the extent 
of central administrative supervision of 
the courts and their personnel and the 
use of procedural devices calculated to 
increase efficiency in the adjudication of 
cases, are dealt with in various other 
parts of this volume. The present chap- 
ter, therefore, is largely confined to the 
court structure itself and to measures 
bearing upon the quality and independ- 
ence of the judiciary. In considering 
these matters, while one may properly 
be impressed either by the diversity ob- 
taining among the several states or by 
those features which most of the states 
have in common, it is the latter which 
may more readily be described and more 
significantly related to the problem of 
delay in the administration of justice. 


CONCEPT OF A COURT AND 
Irs JURISDICTION 


A word may first be in order as to 
what is meant by a court. Surely a 
court is something distinct from the 
judicial and other personnel who staff 
it, for they are constantly changing, and 
it may function through personnel act- 
ing separately, but simultaneously on 
various matters; likewise, it is distinct 
from a courtroom or courthouse, for not 
only may it share these with other 
courts, but it may sit in different places 
both at the same and at different times. 
A court in our system of Jaw is an 
agency of the government whose pri- 
mary fünction is to decide specific 
controversies—known as cases—between 
specific parties, one of whom may be 
the government itself, by determining 
the facts in dispute and applying to 
them the appropriate provisions or prin- 
ciples of law. Sometimes in construing 
provisions of constitutions or statutes 
and in molding generalized principles to 
specific facts, courts are in a sense mak- 
ing law, but this they do only inter- 
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stitially in a system in which legislative 
and judicial powers are basically sepa- 
rate. Since every state court derives its 


powers—called its jurisdiction—directly 


or indirectly from the constitution of 
the state, it is limited to that particular 
territorial area, to those particular types 
or classes of cases, and to those particu- 
lar functions of decision entrusted to it. 


Classification of cases 


An obvious classification of cases is 
that between prosecution for violations 
of the criminal law and all other contro- 
versies, the latter being known as civil 
cases. Subclassifications may be less 
obvious: among criminal cases, accord- 
ing to the penalty in the event the ac- 
cused is convicted, the maximum author- 
ized fine, the place or maximum au- 
thorized period of detention, or whether 
a death sentence may be imposed; 
among civil cases, according to the 
amount involved measured in dollars; or 
by the complexity of the subject matter, 
as where title to real estate is at issue; 
or on a basis influenced by the historical 
accident which conferred matrimonial 
cases and the probate of decedents’ 
estates on the ecclesiastical rather than 
the royal courts; or according to the 
historical division between cases at law, 
such as to obtain damages for breach of 
contract or the infliction of an injury 
to person or property, as to which the 
right to trial by jury has been preserved, 
and cases in equity, such as to compel 
the conveyance of real estate, enforce a 
trust or enjoin irreparable injury, for 
which there has in general never been a 
right to trial by jury. 


Classification by function 


The basic classification of the func- 
tions of decision is between the initial 
trial, at which witnesses testify and 
other evidence is produced and the law 
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applied to the facts as found, and the 
appeal, at which the whole or some part 
of the initial process is reviewed by a 
higher tribunal and the original decision 
affirmed or reversed, with the possibility 
that because of errors committed in the 
process a new trial may be ordered. 
A subclassification of appellate functions 
exists when provision is made for a suc- 
cession of appeals through a hierarchy 
of tribunals. 

By superimposing the classification of 
trial and appellate functions upon the 
classification and subclassifications of 
cases and territorial limitations, a very 
substantial number of different combina- 
tions is attained. Now, of course, pro- 
vision could be made for a single court 
whose powers or jurisdiction would, by 
internal division of labor among its judi- 
cial personnel, extend throughout the 
territorial sovereignty to every conceiv- 
able type or class of case and to both 
trial and appellate functions of decision. 
This has never been done anywhere, 
though it was approximated in the Brit- 
ish Judicature Act of 1873, which was 
modified two years later before going 
into effect. At the opposite extreme, 
provision could be made for a distinct 
and separate court for each type or class 
of case and for the trial and appellate 
function in its decision. "This, too, has 
never been done anywhere, though a 
situation approximating it existed in the 
mother country at the time of the first 
English settlements on this continent. 
The constitutions of our several states 
today, intermediate between the theo- 
retical extremes, create systems of a 
greater or lesser number of distinct 
courts, each with its own jurisdiction. 
'These we are now ready to examine.! 

1 American Bar Association, The Judicial 
Articles of the Forty-Nine States, compiled for 
Committee on Model Judicial Article, Section 
of Judicial Administration. (Chicago, Illinois, 
1989). These constitutions and that of Hawaii 
may also be found in the annotated statutes of 
the several states. 
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STATE Court STRUCTURE 


For the humblest functions at the trial 
level all but a handful of the. states 
still provide inferior courts, properly so 
called, presided over by part-time jus- 
tices of the peace, selected in and for 
townships, precincts, county districts, 
and occasionally the county at large. 
They have power to try minor mis- 
demeanors, perform preliminary func- 
tions in the prosecution of more serious 
crimes, and to hear and decide civil 
cases of the supposedly simpler sorts 
and involving limited amounts, usually 
not to exceed two or three hundred dol- ` 
lars. In general, these officials are not 
required to be trained in the law or to 
make a record of the testimony and 
other evidence; they are provided with 
no courtroom or clerk; they are com- 
pensated by fees and costs assessed 
against the parties, with the result that 
the justice or magistrate has a financial 
interest in the outcome of cases he is 
to decide; and as a consequence of these 
facts, upon appeal the case is tried all 
over again before another court, making 
it necessary for the witnesses to appear 
once more and repeat their testimony. 

While only a half-dozen states have 
abolished the justice of the peace, it is 
little wonder that elsewhere this crude 
system is in the larger towns and cities 
supplemented or replaced by tribunals 
ranging in nature from those presided 
over by police magistrates, who may be 
provided with a fixed place for holding 
court and even a small salary, to munici- 
pal and city courts more or less worthy 
of the name, but usually with part-time 
judges and very limited jurisdiction. 
The needs of the largest metropolitan 
centers have been sought to be met by 
a proliferation of separate courts, each 
with its special functions. In New York 
City, for example, in addition to the 
trial courts existing throughout the state, 
there are special tribunals known, re- 
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spectively, as the City Court, the Mu- 
nicipal Court, the Court of General 
Sessions, the Court of Special Sessions, 
and the Court of Domestic Relations; 
and in Baltimore, there are special tri- 
bunals known, respectively, as the Su- 
perior Court, the Court of Common 
Pleas, the City Court, the Criminal 
Court, and the Supreme Bench. Some of 
the courts just named are dignified, 
expert, and important tribunals and by 


no means typical of the small municipal - 


substitute for the justice of the peace. 


Other trial courts 


In addition to the systems of local 
courts just described, nearly all of the 
states have in each county a court vari- 
ously known as the county, probate, 
orphans’, or surrogate court, whose pri- 
' mary function is the administration of 
the estates of decedents, incompetents, 
and minors. In most instances these 
county courts also have jurisdiction in 
minor criminal cases and in civil suits, 
more extensive than that of the justice 
of the peace, but still quite limited in 
Scope. Less frequently, where such 
jurisdiction is not combined with pro- 
bate powers, it is vested in a separate 
county-wide court. In a few instances 
these courts are empowered to try ap- 
peals from justices of the peace, but that 
function is more generally reserved for 
the next level of trial courts to be de- 
scribed. While the various county courts 
make records of their own proceedings, 
which could be reviewed on appeal, in 
most states an appeal in certain classes 
of these cases involves taking the evi- 
dence again in a completely new trial 
in a higher court. 

We have now reached the level of 
trial courts of plenary or general juris- 
diction, known usually as district, cir- 
cuit, or superior courts, in a few in- 
stances as the court of common pleas 
and in New York as the supreme court. 
These courts are usually organized by 
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districts composed of two or more coun- 
ties; but isolated exceptions to this are 
to be found in certain of the metro- 
politan counties; and in eight states— 
Arizona, California, Montana, Nevada, 
Ohio, Utah, Washington and Wyoming 
—every county constitutes a separate 
district. In Pennsylvania and two or 
three metropolitan counties elsewhere 
the criminal court is separate, though 
staffed by the same judges. In Ala- 
bama, Delaware, Mississippi, and Ten-. 
nessee equity powers, derived histori- 
cally from the Lord Chancellor in Eng- 
land, are exercised by separate courts. 
"The prevailing pattern, however, is that 
of single courts of plenary jurisdiction 
at the trial level organized by districts 
and holding terms of court in each of 
the counties comprising the district. As 
indicated above, these courts usually try 
appeals from justices of the peace and 
police magistrates and to some extent 
from the various municipal and county 
courts. 


Appellate courts 


At the apex of the state judicial sys- 
tems are the appellate courts proper— 
tribunals consisting of three or more 
judges who sit together to decide appeals 
from the trial courts last described, and 


' in some instances appeals directly from 


county and municipal courts, on the 
basis of the record made of trial pro- 
ceedings. In fifteen states the appellate 
courts themselves consist of two levels, 
an intermediate court of appeal and the 
court of last resort, usually but not 
always known as the supreme court. In 
three of the fifteen, Maryland, New Jer- 
sey and New York, the intermediate 
appellate tribunal is a division of the 
main trial court; in the others it is a 
completely separate court, though in one 
or two instances it is staffed by judges 
of the main trial court. In eleven states, 
including four of the fifteen which have 
intermediate appellate courts, the su- 
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preme court is authorized to sit in divi- 
sions, with a possibility of final review 
by the whole court in certain instances. 
This leaves twenty-eight states in which 
the sole appellate court proper is the 
supreme court (by whatever name 
known) convening as a whole. 


Court STRUCTURE AND DELAY 


The complex patterns of multiple 
separate courts constituting the judicial 
systems of the several states become in- 
telligible only in the historical perspec- 
tive of the circumstances under which 
they and their antecedents were devel- 
oped over the centuries. For present 
purposes we do not need—and space 
will not permit us—to- unravel the 
tangled strands which would lead us to 
an understanding of this development. 
The reasons, as hinted above in the dis- 


cussion of the concept of a court and. 


its jurisdiction, lie in the exigencies of 
more.primitive social and economic con- 
ditions, in feudal politics, in the medie- 
val division of functions between church 
and state, in the chancellor's interven- 


tion to relieve hardships of the law. 


under the last of the Tudors and the 
first of the Stuarts, in the adaptations 
of the English system to suit the needs 
of a new and, larger country, and finally 
in the pressure to create additional and 
specialized tribunals to administer jus- 
tice in the metropolitan centers of a 
mechanized age. In short, the typical 
state court system of today was not 
anyone's plan or ideal; haphazard de- 
velopment has made it what it is.’ 


Court administration hampered: 


Probably the greatest evil of the frag- 
mented court structure existing in most 
of our states is the obstacle which it 
presents to any attempt at coherent ad- 
ministration of justice in the system as 

2 Arthur T. Vanderbilt, The Challenge of 


Law Reform. (Princeton, New Jersey, 1955), 
pp. 36-39. 
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a whole. The judicial department, the 
third great branch in our tripartite divi- 
sion of government, is such in name 
only; in reality, it usually consists of 
scores of separate courts, each a sover- 
eignty in the exercise of its particular 
powers and functions, with no one re- 
sponsible for the functioning of the de- 
partment as a whole. This is all the 


‘more true because most of the judges 


are locally elected in the great majority 
of the states and tend, realistically, to 
regard themselves, subject to the oath 
of office, as answerable only to their 
constituents. Even in the seventéen 
states in which the constitution more or 
less explicitly confers control and ad- 
ministrative authority on the chief jus- 
tice, the highest court, or a judicial 
conference or council, atomized court 
structure hampers administration. The 
result is inefficient use of judicial and 


clerical personnel, with consequent delay . 


and expense. Further discussion of 
this, however, would carry us beyond 
the scope of this paper. Other evils are 
presently germane, of which those not 
requiring technical explanation follow.* 


Other evils 


One is the retrial of cases on appeal 
from inferior courts. This waste of time 
of litigants, witnesses, counsel, jurors, 
and judges is unnecessary where a com- 
petent tribunal is provided in the first 
instance and a record made of the pro- 
ceedings for review on appeal. 

Another evil of fragmentation both on 
the tria] and the appellate level is the 
opportunity afforded for litigating the 
question as to whether the case was tried 
in the proper court or was reviewed in 
the proper court. No degree of art or 


3 Arthur T. Vanderbilt, The Essentials of a 
Sound Judicial System, 48 Nw. U. L. Rev. 3-6 
(March-April 1953). 

* William M. Trumbull, Why Lawyers Should 
Support the Judicial Amendment, 46 Irv. B. J. 
4-8, 12-13 (Feb. 1958). 
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skill in drawing constitutional and statu- 
tory provisions will altogether prevent 
such questions from arising, as long as 
provision is made. for separate courts, 
each with its distinct and limited juris- 
diction. Time spent litigating such is- 
sues merely creates expense and delays 
final disposition of the case on its merits. 

The prevailing system, under which 
the main trial court is organized in dis- 
tricts and sits infrequently in the less 
populous counties, results in delay in 
adjudication of important cases beyond 
the jurisdiction of the county and other 
local courts. 

Provision for successive appeals of the 
same case is no more necessary than, 
. and is as productive of, delay as, provi- 
sion for successive trials. Justice re- 
quires no more than one trial followed 
by the right to one appeal, each before 
a competent tribunal. The existence 
of a hierarchy of separate courts, how- 
ever, invites provision for the right to 
successive appeals, and where the right 
exists a losing litigant often will avail 
himself of it if he can afford to do so. 

Finally, atomized courts are a major 
cause of delay and inefficiency in deal- 
ing with problems of the family, domes- 
tic relations, and the custody and pro- 
tection of children. In no other field 
does fragmented justice, with social 
services similarly fragmented, result in 
greater human waste, as well as delay 
in the merely temporal sense.’ 


IMPROVING Court STRUCTURES 


Mention has already been made of 
the British Judicature Act of 1873, 
which would have completely unified 
the courts. Even after the modification 
of the plan in 1875, all the main courts, 
trial and appellate, had been consoli- 
dated into -one court with appropriate 
branches or departments, excluding only 

5 Paul W. Alexander, Family Court of the 


Future, 36 J. Am. Jup. Soc'v. 38-46 (Aug. 
1952). : 
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the inferior local courts at the bottom 
and the House of Lords at the top. 
None of our states has gone this far, 
though there is general agreement in 
principle as to the ideal of a unified 
court system:* While the simplicity of 
our federal court structure may be due 
in part to the narrower range of matters 
for which those courts are responsible, 
the unified trial court of "Puerto Rico 
and the simplicity of the court structures 
of Alaska and Hawaii, our newest states, 
are without question grounds for en- 
cóuragement. 'They cannot be explained 
away on the basis of federal influence, 
for many of our states with hopelessly 
complex court systems were once federal 
territories. ' 
Missouri in its constitution of 1945 
replaced justices of the peace and other 
inferior tribunals by a magistrate court 
in each county. New Jersey by con- 
stitutional amendment in 1948 abolished 
a dozen or more courts, including jus- 
tices of the peace, and though county 
and municipal courts were not consoli- 
dated into the main trial court, the ex- 
perience of that state has demonstrated 
how much may be accomplished by ef- 
fective provision for administrative au- 
thority coupled with a reasonable degree 
of unification of the court system. Cali- 
fornia amended its constitution in 1950 
to simplify the court structure by elimi- 
nating justices of the peace and three 
other types of inferior courts. As a 
result, in the city of Los Angeles, for 
instance, there are but two courts, the 
municipal court and the Superior Court 
of Los Angeles County, into which other 
pre-existing.county courts were merged.” 
A long step toward simplification was 
taken by Delaware in 1951. In Minne- 
sota justice of the peace courts were 


8 Roscoe Pound, Organization of Courts. 
(Boston, 1940), pp. 273-294. 

*lllinois Legislative Council, Judicial Arti- 
cles of the State Constitutions. File No. 1-559. 


(Springfield, Illinois), pp. 2-4. 
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abolished and other improvements of 
court structure effected by constitutional 
amendment in 1956. During the same 
years measures directed toward similar 
ends were pressed in a number of other 
states, but failed to obtain the legislative 
approval prerequisite to submission to 
a vote of the people.? 


Recent developments 


Finally, in 1957 the Illinois General 
Assembly by two-thirds vote of each 
house approved a resolution for consti- 
tutional amendment which, in addition 
to other improvements in the judicial 
system, would have consolidated all the 
trial coufts into one, to be organized 
in such branches and divisions and to 
sit at such places as the due administra- 
tion of justice might require. After an 
arduous campaign in which the leaders 
of both major political parties, the organ- 
ized bar, and countless civic, women's, 
and professional organizations gave their 
full support, the proposal was submitted 
to the electorate in the general election 
in.1958 and, according to the official 


'canvass, received 1,589,655 favorable 


$ 


votes and 893,503 opposed, thus failing 
by a few thousand to obtain either a 
two-thirds majority on the question or 
a simple majority of all votes cast at 
the election. At the time of this writing 
an election contest is pending in the 
Illinois courts. . 

In 1959, by legislation not requiring 
constitutional amendment, Tennessee all 


but completed the replacement of jus-- 


tices of the peace by courts of record 
having salaried judges trained in the 
law; Connecticut adopted even more 
comprehensive legislation to the same 
end; Wisconsin simplified its county and 
municipal court structure and placed 


8 Sheldon D. Elliott, Judicial Administra- 
tion, Annual Survey of American Law, N. Y. 
U. L. Rzv, Vols. 28-32 (Jan. issues; 1953~ 
1957). \ 
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justices of the peace on a salaried basis; 
and Illinois took action to decimate the 
number of justices of the peace and to 
place the remainder on salary, effective 
in 1961. Finally, preliminary legislative 
approval was given to proposed constitu- 
tional amendments in Iowa and New 
York which would greatly simplify the 
court structure in those two states. 
Plainly, the movement has gained mo- 
mentum.® i 


QUALITY AND INDEPENDENCE OF 
THE JUDICIARY 


The efficiency of the courts and the 
prospects for: reducing delay in the 
administration of justice depend ulti- 
mately, though less directly and imme- 
diately, upon measures affecting the 
quality and independence of the judi- 
ciary. The objectives which a modern 
court structure and machinery for busi- 
ness-like administration would make 
possible .can be realized only through 
the men and women serving as judges. 
The initial facet of this problem is the 
manner of selecting the judiciary. Fol- 
lowing is a summary of the methods of 
selection applicable to the major courts: 
in the several states.'? 

The original states knew two methods 
of selecting judges. The first, appoint- 
ment by the executive by, and with, the 
advice and consent of the senate or 
council, which was incorporated into the 
Constitution of the United States ap- 
plicable to federal judges, has continued 
in effect in Delaware, Maine, Massachu- ` 
setts, New Hampshire, and New Jersey, 
and has been adopted by Hawaii. Under 
a variation in Connecticut the governor 
nominates, and. both houses of the Gen- 
eral Assembly act on the appointment. 
The second method was selection by the 


942 J. Am. Jup. Soc’y 199-200 (April 1959). 

10 See notes 1 and 7, supra; also The Coun- 
cil of State Governments, State Court Sys- 
tems (revised). (Chicago, Illinois, 1951). 
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legislature, and this has continued in 
effect in Rhode Island, South Carolina, 
Vermont, and Virginia. Before the mid- 
dle of the last century a radically new 
method, selection by the voters in ad- 
versary elections, found favor and swept 
most of the southern and in turn all 
the midwestern and western states. 
Judges are so elected today in thirty-six 
states, which are all the states not spe- 
cifically named in this, and the follow- 
ing, paragraph. 


American Bar Association Plan 


Variations of a fourth method, a com- 
posite of the appointive and elective 
methods and known as the American 
Bar Association Plan, are now in force 
in three states. Missouri by constitu- 
tional amendment in 1940 provided for 
a state-wide, nonpartisan judicial com- 
mission, consisting one-half of lawyers 
. Chosen by the members of the bar and 
one-half of nonlawyers chosen by the 
governor and presided over by the chief 
justice, to submit nominations to the 
governor for appointment to the su- 
preme court and the courts of appeals. 
Similar commissions were provided for 
the nomination of circuit judges in cir- 
cuits coming under the plan. Each 
judge so appointed serves a short pro- 
bationary term, after which he must 
submit his name to the voters, without 
party designation and without opposi- 
tion, on the sole question as to whether 
he shall be returned to office for a full 
term. "Thereafter he has the same right 
at the end of each term. Alaska has 
adopted this system, except that nomi- 
nations are submitted by the Judicial 
Council, which has additional duties but 
is constituted in the manner of Missouri 
commissions. In California the gover- 


XE Laurance M. Hyde, Thé Missouri Plan 

Jor Selection and Tenure of Judges, 39 J. 
Crm. L, C. & P. S. 277-287 (Sept-Oct. 
1948). 


r 


141 


nor appoints with the approval of a 
Commission on Qualifications, consist- 
ing of the attorney-general and judges 
representing the various courts; but 
from that point on the plan is substan- 
tially the same as in Missouri and 
Alaska. In California, as in Missouri, 
the plan applies to the supreme court 
and district courts of appeals but with 
respect to local judges only in counties 
electing to come under the plan. Kan- 
sas in 1958 adopted a variation of the 
plan limited to judges of the supreme 
court. f 


Tenure and retirement 


Another major aspect of the problem 
of assuring an able and independent ju- 
diciary is tenure in office. In Massa- 
chusetts judges of the major courts serve 
during good behavior—for life, subject 
to impeachment—just as federal judges 
do; and the same is true in New Hamp- 
shire, except that there is a fixed age 
of retirement. In New Jersey the initial 
appointment is for seven years, but 
upon reappointment judges of the major 
courts have life tenure. In all the other 
states there are fixed terms which, with 
the notable exceptions of Louisiana, 
Maryland, New York, Pennsylvania, 
and West Virginia, are shorter where 
judges are elected by the voters. 

A third major aspect of the problem 
of maintaining a judiciary of high cali- 
bre relates to procedures for removal of 
judges for cause and their retirement 
by reason of mental or physical disabil- 
ity. The greater their security of tenure 
in office, the more important this facet 
of the problem becomes. In the great 
majority of the states, judges of the 
highest courts may be removed or re- 
tired from office only by impeachment 
brought by the lower house of the legis- 
lature and tried by the senate, or by a 
vote of a specified majority of each 
house. Such cumbersome and onerous 
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procedures are seldom invoked. In a 
small minority of the states a judge is 


automatically removed upon conviction , 


of crime. "The constitutions of Mary- 
land, Missouri, New Hampshire, and 
Wisconsin provide for a fixed age of 
retirement; and in Alaska, Florida, 
Hawaii, Massachusetts, Missouri, New 
Jersey, and New York provision is made 
for a special tribunal with authority to 
remove for cause or retire for disability 
or both. 


EVALUATION OF METHODS OF 
SELECTION AND TENURE 


The philosophical principles of dem- 
ocracy which dictate popular election of 
the executive and legislative branches 
of government conflict with the princi- 
ple of the separation of powers when 
applied to the judiciary. As noted at 
the outset of this chapter, the essential 
function of the courts is to determine 
the facts in any controversy and then 
decide it in accordance with the law. 
An undertaking to do exactly that is 
the only platform on which any self- 
respecting candidate for the bench could 
run. Now it is true that someone must 
assess his qualifications of legal ability, 
temperament, and character, but of 
these the first is beyond the competence 
of the electorate, and as to the latter 
two the voters at large are unlikely 
to be informed except under unusual 
circumstances or in the smallest com- 
munities. At best, therefore, adversary 
elections of judges degenerate into mere 
popularity contests. 

Unfortunately, the methods of nomi- 
nating and electing judges in thirty-six 
of our states are subject to even more 
serious objections. Faithful service in 
partisan politics tends to be a prerequi- 
site to nomination. The expense of 
campaigning further limits the field to 
the wealthy or to those willing and able 
to borrow funds. Political as well as 
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financial debts are incurred. A lawyer 
who has abandoned his practice to serve 
a relatively short term of office is under 
pressure to remain in the good graces 
of those having the power to nominate 
or reject him for another term. Finally, 
in the eighteen states in which judges 
run on party tickets and also in the 
eighteen states employing a nonpartisan 
ballot, whenever a candidate’s party af- 
filiation is well known, his election or 
re-election may be affected more by 
popular reaction to national party plat- 
forms, the personalities of candidates for 
other offices, and other extraneous influ- 
ences than by the voters’ appraisal of 
the relative qualifications of the adver- 
saries running for judicial office. When 
this factor is sought to be minimized 
by providing for separate judicial elec- 
tions, the small turnout of voters en- 
hances the power of the organized vote. 
The very consideration of these things 
discourages many well-qualified lawyers 
from seeking or even accepting nomina- 
tion to the bench.'? 

It is well known that political con- 
siderations influence the appointment of 
federal judges, but life tenure gives them 
independence. ‘The combination ap- 
pointive-elective plans, whether in the 
Missouri, California, or Alaska form, 
are designed to minimize political influ- 
ences in initial selection and give reason- 
able security of tenure, without sacrific- 
ing altogether an element of popular 


control which may operate as a safety ` 


valve in the event of wilful abuse or 
honest mistake on the part of the per- 
sons to whom the powers of nomination 
are entrusted. 


Reform difficult 


During the past decade the organized 
bar and civic groups in a large number 


12Evan Haynes, Selection and Tenure of 
Judges (New York, 1940), pp. 247-259 
(bibliography). 
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Tue State Counr Systems 


- of states have been promoting constitu- 
tional amendments to put the American 
Bar Association plan into effect? Po- 
litical obstacles have proved very great 
indeed, and experience indicates that 
only through a gradual process of edu- 
cation of the public, in the course of 
repeated efforts, can the goal be reached. 
The most recent victory came in 1958 
with the adoption of the plan for 


18 See note 8, supra. 
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the selection of supreme court judges 
in Kansas. Preliminary legislative ap- 
proval has been obtained in Iowa and 
Nevada. With perseverance measures 
calculated to improve the quality and 
assure the independence of the judiciary, 
as well as measures to modernize the 
organization of the state court systems, 
can and will be adopted.'* 


14 Harvey Uhlenhopp, Judicial Reorganiza- 
tion in Iowa, 44 Iowa L. Rev. 6-74 (Fall 1958). 


The Problem of Congestion and Delay 
in the Federal Courts 


- ~ 


By Henry P. CHANDLER 


AssTRACT: In order to co-ordinate the work of the federal 
courts there was created in 1922 the Judicial Conference of 


the United States. In 1939 a law provided for a director of an. 


administrative office to serve as executive assistant to the Con- 
ference and for judicial councils of the circuits consisting of 
the judges of the courts of appeals to exercise local supervision. 
The district judges have been given the assistance of law 
clerks; pre-trial conferences to reduce and simplify the issues 
before trial and incidentally to conduce to settlements have been 
promoted; and the judicial output of the individual judges 
has increased. But serious congestion and delay remain in 
some courts. For firmer administration the Judicial Confer- 
ence should be authorized to prescribe administrative practices 
instead of merely to make suggestions; the chairmen of the 
judicial councils should have administrative assistants; and 
chief judges of courts should be appointed instead of succeed- 
ing by length of service. .The paramount need is for more 

' judges to cope with the present volume of litigation. The 
Congress is under a clear duty to provide for them. 





Henry P. Chandler, A.B., J.D., Springfield, Illinois, was Director of the Administrative 
Office of the United States Courts from 1939 to 1956, when he retired. In 1957 at the - 
instance of the territorial government of Hawaii, he made a study of the administration 
of the territorial courts and recommended legislation which with minor changes was 
Until Sep- 
tember 1960 he is serving as the first court administrator of Illinois by appointment of 
He has written various articles for professional journals on 


enacted by the last territorial legislature and is now a law of the new state. 


the Illinois Supreme Court. 
court administration and on probation as a method of correction. 
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CONGESTION AND DELAY IN THE FEDERAL COURTS 


HE serious delays in the federal 
courts occur in the district or trial 
courts. This is natural because an over- 
whelming. proportion of cases begun in 
.those courts never reach appeal. In 
1959, 187,201 suits were brought in the 
federal district courts, but only 3,754 
. in the United States courts of appeals, 
and only 1,639 in the United States Su- 
preme Court during its October 1957 


term, the latest year for which figures. 


are presently published.? 


JUDICIAL CONFERENCE OF THE 
UNITED STATES? 


When William Howard Taft became 
Chief Justice of the United States in 
1921, he brought his great influence to 
bear toward making the federal courts 
more efficient. He had been thinking of 
the problem ever since he left the presi- 
dency in 1913. He was attracted by the 
English court system which he said pro- 
vided for “executive control vested in a 
council of judges to direct business and 
economize judicial force.”* In 1921 
there was a large accumulation of cases 
in the district courts resulting from the 
increase of business after the First 
World War and Prohibition. In order 
to handle it Congress provided by law 
for twenty-four additional district judges 
in specified districts. Upon Chief Jus- 
tice Taft’s recommendation, the Con- 
gress authorized the assignment of any 
district judges by the Chief Justice to 
courts of other circuits with the consent 
of the senior circuit judge of their own 

1 Years in this article denote fiscal years 
ending June 30th of the numbered year unless 
otherwise indicated. 

21959 ADMINISTRATIVE OFFICE OF THE U. S. 
Courts Rer., Table C1, Di, Fla, B1 and 1958 
Rer., Table A1. 

3 The original name was Conference of Sen- 
ior Circuit Judges. It was changed to the one 
used here in the Revised Judicial Code of 
1948, 62 U. S. Stat., 869, 902. 

* Wiliam Howard Taft, Attacks on the 


Courts and Legal Procedures, 5 Kv. L. J. 2, 
3, 13. 


145 


circuit. It also adopted a recommenda- 
tion that there be created a council coh- 
sisting of the Chief Justice and the 
senior circuit judges, then nine, to meet 
annually and "agree informally as to 
where the judges were needed and 
whence they can be had."5 "Thus on 
September 14, 1922, the Judicial Con- 
ference of the United States was cre- 
ated.® 


PnaocnEss: 1922-1939 


Chief Justice Taft had a strong incen- 
tive, due to his advocacy of the provi- 
sion for temporary assignment of judges 
among circuits, to arrange for full use 
of this practice. The Judicial Confer- 
ence had tried ever since to do so, and 
these efforts have by no means been in- 
effectual. Over the years many judges 
have been so assigned, particularly to 
the Southern District of New York in 
Manhattan. 

In principle there is good reason for 
much larger use of the practice. In 
1959 over one third of the districts had 
incoming case-loads at least one fourth 
less than the national average of 215- 
civil cases per judge. But there are 
practical obstacles to assignment be- 
tween circuits. 

Members of the Conference, desiring 
to make a good record for currency in 
their own circuits, are reluctant to part 
even temporarily with their judges. An- 
other difficulty was explained by Circuit 
Judge Walter H. Sanborn of Minnesota 
in'1921: 

We have found from experience that these 
cases where work is needed will not be tried 
by non-resident judges, because . . . the 
lawyers being unacquainted with the ability, 
learning, character, and wisdom of the 

5 Testimony of Chief Justice Taft, Hearings 
before the Senate Committee on the Judiciary 
on S. 2432, 2433, and 2523, 67th Congress, Oct. 
5 and 11, 1921, at 11-19. 

642 U. S. Stat., 837, 838-39. 


71959 ADMINISTRATIVE OFFICE REP. note 2 
supra (mimeographed) at 11-49. . 
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judges sent into their districts, continue 
their cases until the resident judge . . . can 
hear them.® | 


Consequently, the-assignment of judges 
from outside is not a substitute for 
enough resident judges. 

In its first meetings in 1922 and 1923 


the Conference took steps to bring about 


the removal from the dockets of cases 
which while nominally pending were 
really “dead,” so that the judges could 
concentrate on the “live” cases. To this 
end it recommended periodic calls of the 
calendars and the dismissal of cases in 
which action had not been taken within 
a year? The Conference has always 
taken the view that while a client's law- 
yer has the primary responsibility for 
the prompt handling of his case, the 
court is under some obligation to see 
that it is fulfilled. 

Chief Justice Taft and his successors 
have stimulated the members to spur 


lagging judges in their circuits.. This 


has applied especially to holding cases 
a long time under advisement without 
decision. As Chief Justice Hughes said 
to the Conference in 1934, 


I am entirely in favor of dealing very care- 
fully and tactfully with a judicial officer, 
and not unnecessarily offending him, but 
after all, he has a duty and we have, in 
a sense, a responsibility for the general ad- 
ministration of justice in the Federal courts. 
... That is what we are here for.!? 


THE LEGISLATION oF 1939 


In many ways the Judicial Conference 
exerted a beneficial influence between 
1922 and 1939. But opinion grew that 
it was not enough. Former Attorney- 
General Homer Cummings pointed out 
that it was the only administrative 


8 Letter of Judge Sanborn to Chief Justice 
Taft, dated December 20, 1921. 

9 [1922-23] JUDICIAL CONFERENCE Rep. 3-4. 

10 1934 JUDICIAL CONFERENCE, Transcript of 
the proceedings 24-27. 
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agency in the federal judicial system 
except the individual courts, and it met 
only once a year for a few days.!! 

The business matters of the courts 
were then being handled by the Depart- 
ment of Justice under the attorney- 
general who procured the appropriations 
for their maintenance and controlled 
their expenditure. The Judicial Con- 
ference, reflecting the attitude of the 
judges, disliked this arrangement. 
Attorney-General Cummings recognized 
that it was anomalous for the courts to 
have to look for their financial support 
to the attorney for the United States 
government, their principal litigant. He 
proposed that provision be made for an 
administrative officer chosen by the judi- 
cial branch to whom the business func- 
tions would be transferred and who 
would also collect statistics and informa- 
tion concerning the work of the courts, 
and endeavor in proper ways to bring 
about improvements in their practices. 
The American Bar Association under its 
dynamic president, the late Arthur T. 
Vanderbilt, supported his proposal en- 
thusiastically, and in 1938 a bill was 
introduced.%? 

The proposed administrative officer 
would have acted as a kind of agent for 
the Chief Justice. In the words of Chief 
Justice Hughes this would have made 
him almost personally responsible for 
what went on in the various courts 
which might be subject to correction. 
To this the members of the Supreme 
Court were opposed. The objection was 
overcome by the acceptance of a sug- 
gestion of the Chief Justice to put the 
burden of supervising the individual 
courts on judicial councils, consisting of 

11 Letter to Congressman Walter Chandler 
printed in the hearings before a Subcommittee 
of the House Committee on the Judiciary on 
H. R. 2973 and H. R. 5999, 76th Congress, 
at 74-75. i 

12 $3213, 75th Congress. 


13 1939 JUDICIAL CONFERENCE, Transcript of 
the proceedings 191. 
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the judges of the courts of appeals of the 
circuits acting in an administrative ca- 
pacity. In that form a law was enacted 
August 7, 1939.14 

The statute provided for a Director 
of the Administrative Office of the 
United States Courts, to be appointed, 
subject to removal, by the Supreme 
Court, but to operate “under the super- 
vision and direction” of the Judicial 
Conference. In addition to his duties 
in relation to the business and fiscal 
matters of the federal courts—except the 
Supreme Court—federal probation, and 
the. offices of the referees in bankruptcy, 
he has a part in the following procedures 
designed to increase the efficiency of 
the courts. 


1. He renders minutely detailed annual 
and quarterly reports of information and 
statistics concerning the judicial business, 
showing both nationally and for each court 
whether they are gaining or falling behind, 
and where there is delay, the causes of it. 


2. The judicial councils are under a man- 
date in the statute to take such action on 
the quarterly reports “as may be neces- 
sary”; also to “make all necessary orders 
for the effective and expeditious administra- 
tion of the courts” within. their circuits and 
the district judges are obligated to comply. 


3. The law provides for a judicial con- 


. ference in each circuit to be held annually: 


and attended by all the federal judges of 
the circuit and representatives of the bar 
to be selected according to rules of the 
court. of appeals. In these conferences the 
problems of the federal courts can be can- 
didly faced by circuit and district judges 
' consulting together with the bar and often 
public-spirited laymen. 


4. The Director and his staff act as a 
secretariat for the Judicial.Conference and 
its committees, also for the judicial coun- 
cils. This permits preparation for meet- 
ings, following up recommendations and 
taking steps to have them carried out, and 


1453 U. S. Stat, 1223. 
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continuity of action that before was not 
possible. 


ACCOMPLISHMENTS, 1939-1956 


'The usefulness of the Administrative 
Office to the Judicial Conference was 
demonstrated at its meeting in January 
1940, two months after the beginning 
of the Office. While the Conference had 
been trying to end excessive delays of 
judges, the effort had not been systema- 
tized. The Conference now authorized 
the Administrative Office to inquire of 
all district judges the number of cases, 
motions, or other matters held under 
advisement more than 30 but less than 
60 days, and the titles, dates of sub- 
mission, and any explanation desired of 
cases held more than 60 days. The 
effect was prompt. The number of cases 
and motions so held dropped from 298 
to 190 between February and August 
of 1940.16 ' 

On February 17, 1936 a law provided 
that a district judge might appoint a law 
clerk if his need was certified by the 
senior circuit judge of the circuit." But 
in the years immediately following, it 
was unavailing because there was no 
appropriation for such aid. In time the 
persistent recommendations of the Con- 
ference brought about the needed appro- 
priations. Beginning in 1940 with pro- 
vision for only two law clerks for district 
judges in each circuit, the limitations 
were gradually lifted until in 1945 they 
were removed altogether. Now every 
district judge who wishes a law clerk 
can have one.? In conducting trials 
and hearing motions the district judges 
are called on to decide quickly numerous 


15 Jan. 1940 JUDICIAL CONFERENCE REP. 4-5. 

16 1940 ADMINISTRATIVE OFFICE OF THE U. S. 
Courts, Drrecror’s Rep. 62. 

1749 U. S. Stat. 1140. 

18 Public Law 86-221, approved Sept. 1, 
1959, does away with the previous require- 
ment of a certificate of need by the chief judge 
of the circuit, which, however, was almost 
always given. 
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questions of law, and the help of law 
clerks has substantial increased their 
producing power. 


Pre-trial conferences 


The simplification of practice in the 
federal courts by the Federal Rules of 
Civil and Criminal Procedure has helped 
to expedite the court processes. Par- 
ticularly the Judicial Conference has 
repeatedly recommended holding pre- 
trial conferences authorized by Civil 
Rule 16. These conferences are informal 
consultations of counsel with the judge 
for the purpose of surveying the case, 
and reducing the issues to be tried to 
the heart of the controversy. Although 
. settlement is not a stated purpose it 
often results and when it does it frees 
the time of the court for other cases. 

Circuit Judge Alfred: P. Murrah of 
Oklahoma, who since 1947 has been 
chairman of the Committee of the Con- 
ference on pre-trial procedure, has been 
a flaming evangelist for it. In every 
way that ingenuity could devise and 
enthusiasm prompt he has promoted it. 
With two districts omitted—in which 
pre-trial procedures are not strictly com- 
parable to those in other districts— 
14,088 pre-trials were reported by the 
clerks of the courts in 1959.1? 

Some federal judges who have a no- 
table record for production use pre-trial 
only in selected cases in which they 
think that it will have a definite advan- 
tage. Also a recent study, Delay in the 
Court, by Hans Zeisel, Harry Kalven, 
Jr. and Bernard Buchholz, which re- 
lates particularly to the Supreme Court 
(the trial court) of New York County 
but is of general application, comments 
that “On the basis of the evidence avail- 
able we are not yet prepared to say 
that pre-trial is effective enough in this 
respect [promoting settlement] to over- 


191959 ADMINISTRATIVE OFFICE OF THE U. S. 
Courts Rep. at IIJ-38. ` 
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come the offsetting loss of direct judge 
trial time.” 2° 

Nevertheless the pre-trial conference 
in civil cases has reason to support it 
aside from being conducive to settle- 
ments. The reduction of the contro- 
versy to its essentials can generally be 
better attained in a quiet conference 
with the judge than in the strife of trial. 
The elimination of -distracting matters 
in advance is especially desirable where 
there is a jury. The jurors’ time is 
saved and there is no flagging in their 
attention. 

The federal courts tave also tried to 
bring about the fullest use of all means 
of discovering pertinent information in 
advance of the trial. Whether or not 
the cumulative effect of these practices 
or increased efforts of the judges or all 
together are the cause, the judicial out- 
püt of the individual district judges has 
risen significantly in the last two dec- 
ades. The number of civil cases termi- 
nated on the average per judge was 236 
in 1959 compared with 169 in 1941, an 
increase of 40 per cent.” 


New judgeships 


From the beginning the Judicial Con- 
ference has worked unremittingly for 
additions to the judicial force. Before 
1939 it had to look to the attorney- 
general for support of its recommenda- 
tions in Congress. Now they are sub- 
mitted by the director of the Adminis- 
trative Office, and accompanied by a 
detailed analysis of the business of the 
courts concerned, the number of cases 
collectively and per judge, and their 
rise and fall. The studies take account 
of local conditions such as an unusual 
proportion of long cases ànd illness of 
judges or judicial vacancies. 


20 (Boston: Little, Brown and Co., 1959), 
p.12. , 

21 1959 ADMINISTRATIVE OFFICE or THE U. S. 
Courts, Drrecror’s Rep. at I-2. 
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The most powerful support of the 
recommendations of the Conference 
comes from its own members and judges 
of the courts involved. For many years 
Chief Judge John Biggs Jr. of the 
Third. Circuit has testified at all hear- 
ings on legislation of this nature, and 
his explanations have been able and 
persuasive. In the latter years he has 
been supported by Circuit Judge Charles 
E. Clark of the Second Circuit, chair- 
man of the Committee on Judicial Sta- 
tistics, which has carefully reviewed all 
the recommendations of new judgeships 
before they have gone to the Confer- 
ence. This has also’ been done by the 
Committee on Court Administration un- 
der Judge Biggs as chairman. 

In a decade the Congress has made 
two principal additions to the number 
of district judgeships. In 1949 it pro- 
vided for twenty-one,”* and in 1954 for 
twenty-nine.? Since 1954 no new fed-: 
eral- judgeships have been authorized. 
This has put a heavy strain on the dis- 
trict courts and is the largest factor in 
the delay there. 


' RECENT DEVELOPMENTS 


In the last three years the member- 
ship of the Judicial Conference has been 
doubled from twelve to twenty-four and 
changed in nature. In 1956 the Chief 
Judge of the Court of Claims was made 
a member ?* and in 1957 provision was 
made for the representation of the dis- 
trict judges of each of the eleven circuits 
by a member to be chosen for a three- 
year term by all the judges of the cir- 
cuit, circuit and district, assembled in 
their judicial conference.?5 

Agitation for representation of the 
district judges began early in the last 
decade. It was truly said that the most 


22 63 U. S. Stat. 493. 
?3 68. U. S. Stat. 8. 

?4 70 U. S. Stat. 497. 
2571 U. S. Stat. 476. ` 
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numerous and difficult problems of ad- 
ministration arose in the district courts. 
The participation of the district judges 
in the national body has begun well. 
Under the effective use of the cómmittee 
system and the skillful guidance of the 
Chief Justice as chairman, the Confer- 
ence requires no longer for its meetings 
than formerly. It is benefited by the 
first-hand knowledge of conditions in 
the district courts which its members 
from those courts supply, and its recom- 
mendations are more persuasive to the 
district judges because their representa- 
tives have had a part in shaping them. 

A law which took effect on August 7, 
1959 prescribed a maximum age limit 
of seventy years for chief judges of the 
United States courts of appeals and 
the United States district courts.2* A 
chief judge reaching that age retains his 
powers as judge but ceases to be the 
head of the court. The effective admin- 
istration of a court with a number of 
judges calls for vigor that often declines 
with age. The new law protects against 
lagging on that account although natu- 
rally it cannot guarantee that the chief 
judge will possess administrative talent. 

On October 31, 1956, I retired as 
Director of the Administrative Office, 
and on January 7, 1958, Warren Olney 
III, who had been Assistant Attorney- 
General and head of the Criminal Divi- 
sion of the Department of Justice from 
1953 until 1957, succeeded me. Under 
him the Administrative Office has under- 
taken to increase its personnel in an 
effort to render larger service, particu- 
larly in studying more closely the causes 
of congestion and delay and suggesting 
to the courts means of overcoming them. 
The extent to which it can do this will 
naturally be limited by its appropria- 


2672 U. S. Stat. 497. The law excepts from 
its operation any district judge holding the 
position of chief judge of a district with only 
two judges at the time of its enactment, as 
long as he continues to hold the position, 
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tions. But the appropriation for the 
fiscal year 1960 is $159,000 more than 
the one for 1959 and aside from other 
purposes will permit an expansion of 
the present efficient staff of the Division 
of Procedural Studies and Statistics. 


District court experiment 


In the spring of 1959 the Administra- 
tive Office carried out a notable project 
in the District Court for the Eastern 
District of New York in Brooklyn. The 
congestion of the civil calendars in that 
: court approached paralysis and was the 


subject of especially severe criticism in ` 


a report to the Senate Appropriations 
Committee by Paul J. Cotter, a member 
of its staff.” On the invitation of Chief 
Judge Mortimer W. Byers of the court, 
Mr. Olney arranged for the assignment 
to the district by Chief Justice Warren 
of fifteen district judges from other cir- 
cuits, proficient in pre-trial techniques, 
to make a concerted attack on the back- 
log, leaving the resident five judges to 
handle their regular schedules. 

The visiting judges held pre-trials and 
trials. Every case assigned to them was 
first pre-tried and the attorneys were 
required to complete in advance all pre- 
paratory steps such as discovery and the 
taking of depositions. By this course 
681 out of 1,050 cases assigned were dis- 
posed of in twelve weeks. 'The greater 
number of the dispositions were by set- 
tlement, but there were 57 complete 
trials, including 33 jury cases, and trials 
were begun in 15 other cases which were 
settled during the process.22 On June 
30th there were 573 less cases on the 
civil docket than the year before, and 
the court’s prospect for dealing with its 

27 SENATE APPROPRIATIONS ComM. REP, 
FELD STUDY oF THE OPERATIONS OF THE 
Unirep States Courts (Comm. Print April 
1959) at 53-54. 

28 1959 ADMINISTRATIVE OFFICE OF THE U, S. 
Courts Rer., THE Drrecror I, 18-22; Tue 


DIVISION oF PROCEDURAL STUDIES AND STA- 
tistics IT, 39-44, 
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civil litigation was more hopeful than at 
any previous time in years.” 


SUGGESTED IMPROVEMENTS 


The question arises what may be done . 
to improve further the working of the 
district courts. I should say that the 
principal needs are firmer direction of 
administration and an adequate body of 
judges. Given sound organization and 
qualified personnel. necessary improve- 
ments in practice will follow. 

I recommend the following measures 
—without excluding others—which it 
seems to me would be beneficial and 
with concentrated effort might be se- 
cured. 

First: Enlarge the power of the Judi- 
cial Conference, which is only to submit 
"suggestions," so that it can “make 
rules" governing the administration of 
the courts after the pattern of New Jer: 
sey. The judicial councils can make 
orders binding on the courts within their 
circuits. But it is anomalous that the 
national body should be weak and the 
regional bodies in theory strong. The 
reason for the difference is probably that 
the conception of judicial administration 
has progressed from the “mild annual 
observation” ** thought of by Chief Jus- 
tice Taft, in the seventeen years between 
1922 and 1939. Now the time has come 
to attune the earlier provision to the 
present conception. 

As Chief Justice Hughes said to the 
Judicial Conference in 1939, “The prob- 
lems that concern more than one circuit 
... must be dealt with by this Confer- 
ence,” 5? Plainly the general policies of 
administration, like the Rules of Civil 
and Criminal Procedure, should be uni- 

29 Ibid., Table C 1. 

30 Constitution of New Jersey, Article VI, ] 
Sec. 11, paragraph 3. 

31 Hearings before the Senate Committee on 
the Judiciary on S. 2432, 2433, and 2523, 67th 
Congress, October. 5 and 11, 1921, at 12. 

321939 JUDICIAL CONFERENCE, Transcript of 
the proceedings 195-96, 
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form and determined upon a national 
basis. The Judicial Conference is the 
body to do this. The judicial councils 
would be strengthened in enforcing salu- 
tary practices if they rested on the au- 
thority rather than the recommendations 
of the national body. 

Second: Give to the chief judges of 
all circuits except any in which the 
administrative problems are light the 
assistance of an administrative officer. 
Circuit Judge Warren E. Burger of the 
District of Columbia has criticized the 
judicial councils for not making suffi- 
cient use of their large powers. May 
the trouble not be in part that they 
have not had the personnel to do this 

effectively? 

' With a larger staff the Administrative 
Office plans to give more help. But 
centralized assistance from Washington 
can hardly be a complete answer. A 
judicial council and its chairman who 
undertake to direct actively the admin- 
istration of their courts will need the 
support locally of an executive assistant 
chosen by and responsible to them. 
Such an officer would be constantly at 
hand for consultation and assigned tasks, 
and his usefulness would be enhanced 
by his acquaintance not only with the 
judges but with the bar and people of 
the circuit. 

Third: Provide for the appointment 
of the chief judges of the circuits and 
of the districts with more than one judge 
instead of succession by seniority of 
service. A high proportion of the cases 
brought in all district courts are dis- 
posed of in one way or another without 
contest. Efficient administration calls 
for segregating at an early stage the 
cases that will not be tried and procur- 
ing their disposition without delay, and 
setting aside those that present prob- 
lems for hearing as expeditiously as con- 


38 Address before the Southern Regional 
Meeting of the American Bar Association, Feb. 
` 21, 1958, 22 F.R D. 71, 77, 82, 
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ditions will permit. This, and procuring 
harmonious team work among the judges 
require skillful management. Many 
judges with excellent qualities do not 
have the talent for it. It is a matter of 
pure chance whether the judge longest 
in service will have it. 

It seems to me that the best arrange- 
ment would be to have chief judges, 
like the Chief Justice, appointed by the 
President with the advice and consent 
of the Senate. I realize that there can 
be no certainty that the President would 
require administrative ability óf his ap- 
pointees. But at least his attention and 
that of the public would be called to 
the importance of such a qualification. 
Furthermore the attorney-general, by 
whose advice the President in any ad- 
ministration is guided in judicial ap- 
pointments, will appreciate the need for 
prompt action of the courts not only in 
the general public interest, but for the 
disposition of cases of the government. 
The course recommended would be al- 
most bound to result in a higher propor- 
tion of effective chief judges than the 
present random arrangement. 


IMPORTANCE OF THE JUDGES 


When all is done that can be to give 
stronger direction to the administration 
of the federal courts, their accomplish- 
ment will depend mainly on how well 
the judges do their work in the indi- 
vidual courts, as has always been the 
case. Most observers agree, I think, 
that the general level of judicial com- 
petency in the federal courts today is 
high. But the number of judges, espe- 
cially district judges, is seriously inade- 
quate. The number of civil cases filed 
annually in the district courts with ex- 
clusively federal jurisdiction increased 
50 per cent between 1941 and 1959 but 
the increase in the number of judges was 
only 26 per cent.?* 


341959 ADMINISTRATIVE OFFICE OF THE U. S, 
Courts Rep. at TI-15. 


` 152 


Undoubtedly the methods of handling 
cases in the district courts can be fur- 
ther improved. But it cannot reason- 
ably be expected that by the most effi- 
cient practices those courts can make 
up for the present: deficiency in judge 
power. Year by year the Judicial Con- 
ference has asked for legislation to grant 
additional judgeships. At its session 
last March it recommended forty-three, 
four circuit and thirty-nine district. 
As Chief Justice Warren has said, these 
recommendations are “based upon seri- 
ous study of the statistics and conditions 
facing the particular districts and cir- 
cuits.” 3€ They have the unqualified sup- 
port of the attorney-general and the 
American Bar Association. 

All thus far to no avail. The Senate 
Committee on the Judiciary, in the'last 
days.of the 1959 session of the present 
Congress, reported a bill for twenty- 
five additional judgeships, three circuit 
and twenty-two district. But there it 
stopped. 

To “establish justice” is still one of 
the fundamental purposes for which gov- 
ernments are established as it was in 
the days of the adoption of the Consti- 
tution. The United States is not doing 
its duty towards its citizens while it 
allows federal justice to continue as 


35 March 1939 Jupricran CONFERENCE Rep. 
5-6. 

36 Address at the Annual Meeting of the 
American Law Institute, May 20, 1959. 
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tardy as it is today. An adequate num- 
ber of judges are indispensable for cor- 
recting this lag, and only the Congress 
can provide for them. 

It is recognized that the attitude of 
the present Congress is not unique. 
Congress, whether the majority has been 
of one political party or the other, has 
generally been reluctant to create judge- 
ships for a President of the opposite 
party to fill. The last Congress in the 
administration of President Wilson is an 
instance. This does not lessen the bane- 
ful effects upon the people of under- 
manned courts. 

. The American Bar Association, at its 
Jast annual meeting, urged the Presi- 
dent to adopt the principle that, “The 
number of judges in our federal courts 
from each of the two major political 
parties should be approximately equal." 
Attorney-General William P. Rogers re- 
ported at the time of the meeting that © 


` the President had authorized him to say 


that if the needed new judgeships were 
created he would fill them on that basis. 
It is much to be hoped that this assur- 
ance may open the door to action by 
the Congress at its present session. In 
the longer view it would be fortunate if 
the policy might become a precedent for 
succeeding administrations of whatever 
party. Nothing could do more to im- 
prove the prospect of maintaining the 
federal courts at requisite judicial 


:strength. 


Delay in State Appellate Courts of Last Resort 


By Joun R. DETHMERS 


AssTRACT: Delays in appeals occur first in filing them, sec- 
ond in preparing and submitting them for decision, third in 
the courts’ consideration and disposition of them. The first 
may be met by court rule requiring’ filing within specified num- 
ber of days after decision in trial court. Delays in submission, 
due to procrastination of lawyers, decrease upon adoption of a 
rule providing for dismissal of appeals, automatically or on 
a court’s own motion, when not submitted promptly. Some 
delays in hearing appeals are due, as are delays in deciding 
them, to the courts’ inability.or failure to keep up with work- 
loads. Suggested means of increasing productiveness of judges 
include change in methods of judicial selection and improved 
compensation and facilities to attract the ablest lawyers to 
the bench. Among proposals for meeting today's increased 
case-loads are elimination of requirement that highest courts 
write opinions in every case decided, enlarging court member- 
ship, divisional sittings of the courts, placing restrictions on 
right of appeal, furnishing courts with legally trained clerks 
or commissioners, or establishment of intermediate courts of 
appeal. Advantages and disadvantages are found in each. 
The object of proposals is not only to expedite appellate opera- 
tion but to improve the quality of the product. 


John R. Dethmers, LL.B., honorary J.D. and LL.D., Lansing, Michigan, is Chief 
Justice of the Supreme Court of Michigan, assuming that bench in 1946. He was Chair- 
man of the National Conference of State Chief Justices, 1957-58, is a Vice-President 
of the American Judicature Society, and a Vice-Chairman of the American Bar Asso- 
ciation, Section of Judicial Administration. He was largely responsible for the creation 


of and is Chairman of the Michigan Judicial Conference. 


He has actively led this and 


other organizations and programs and devised measures designed to improve the admin- 


istration of justice. 
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OPULATION growth, economic de- 

velopment, and other factors, com- 
bining to congest antiquated judicial 
structures at the trial level, could not 
have been expected to leave the states' 
appellate courts of last resort untouched. 
Authoritative information is not readily 
available on the extent of the law's de- 
lays there. Assuming that it presents 
a minor portion of the over-all problem 
of lagging justice, its elimination is, 
nonetheless, an essential part of the 
entire program of making the judicial 
process more prompt and efficient. 


THREE STAGES OF DELAY 


Delays may occur at three stages in 
appeals: First, during the period be- 
tween entry of judgment in the trial 
court and the filing of an appeal; sec- 


ond, after filing and up to the time the | 


appeal is submitted to the appellate 
court for decision; and, third, following 
submission, the time taken by the appel- 
late court for decision and disposition 
of the case. 


LIMITED AVAILABLE STATISTICS 


A survey and report on appellate 
courts, prepared by the Institute of Ju- 
dicia Administration in 1957, indi- 
- cates that, in the state courts of last 
resort responding to questionnaires— 
about twenty-nine on most questions— 
the estimated average time lapse between 
judgment in the trial court and filing 
the appeal is two and one-half months, 
between filing and submitting the appeal 
for decision, six months, and between 
submission and final court disposition, 
one and six-tenths months. This would 
make a total of ten months from date of 
judgment in the lower court until dis- 
position of the appeal in the appellate 
court. Some wishful thinking or mini- 
mizing guesswork may be reflected in 
these estimates. Also, it may be cón- 
jectured that answers from the almost 
twenty states not responding to ques- 
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tionnaires would boost the national aver- 
age very substantially over the above 
figures. 


DELAY IN FILING APPEAL 


The first stage may be controlled 
readily, as it is in many states, by court 
rule or statute requiring appeals to be 
filed within a limited number of days 
after entry of judgment. This should 
work an injustice on no one, so long as 
the method for filing an appeal is sim- 
plified by rule or statute, and provided 
that liberal provisions are made for the 
appellate court’s granting of leave to file 
a delayed appeal in order to avoid undue 
hardship or a miscarriage of justice, 
when the delay is shown not to be due 
to the culpable negligence of the appeal- 
ing party or his counsel. This is the 
least difficult part of the problem to 
solve. It perhaps affords an opportunity 
for cutting from one to two months 
from the above estimated average time 


.now consumed at this stage. ' 


DELAY IN SUBMITTING APPEAL 


Delays in the second stage, after ap- 
peal taken and before submission, may 
be due, first, to dilatoriness on the part 
of lawyers in preparing the appeal and, 
thereafter, to inability or failure of the 
court to hear the case as soon as coun- 
sel are prepared to submit it to the court 
for decision. These two successive’ 
phases of the second stage are best 
discussed separately. 


PROCRASTINATION OF LAWYERS 
AFTER ÁPPEAL 


With respect to the first phase, too 
many of the states’ courts of last resort 
have considered the delays of lawyers in 
submitting their appeals a matter of 
concern for the opposite parties only, 
not for the court. Rules or statutes 
provide for the time within which suc- 
cessive steps, such as filing of records 
and briefs, and so on, must be com- 
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pleted by the appellant and likewise 
those required of the appellee. Failure 
of appellant to comply usually makes 
him vulnerable to a motion by appellee 
to dismiss the appeal, which the court 
may or may not grant, depending on 
the circumstances of the particular case. 
Too often the penalties provided for a 
party's noncompliance with the time re- 
quirements governing his part of the 
preparation of the appeal have been im- 
posed only as the opposing party has 


invoked them. Thus the courts have 


left it up to the parties to determine 
when their appeals finally are to.be sub- 
mitted to the court for decision. Such 
indifference by the court and the reluc- 
tance of counsel to press one another 
combine to create a good-fellow sort of 
atmosphere, in which the rights of liti- 
gants and, ultimately, the public's con- 
fidence in our judicial system come in 
last for consideration. 


COURT RESPONSIBILITY FOR 
ACCELERATION 


More recently, the courts have come 
to realize that whether the delays be 
caused by court or counsel is of small 
moment to the parties, or to the public 
whose distress at the law's'delays, wher- 
ever the blame may rest, results in 
diminishing esteem for courts and the 
administration .of justice. In conse- 
quence, rules are being adopted calling 
for dismissal of appeals, automatically 
or on the court's own motion, except 
upon good cause shown to the contrary, 
when they are not completed and sub- 
mitted within specified time limits. This 
takes away from parties and counsel 

. exclusive responsibility for prompt sub- 
mission of appeals and makes it a matter 
of concern, as well, for the court itself. 
Here is a progressive step which, cou- 
pled with greater firmness on the part 
of the courts in considering requests of 
counsel for time extensions, is calculated 
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to correct one of the real sore spots of 
delay in appellate practice. 


Laccine Courts 


We come now to what is styled above 
as the second phase of the second stage 
in appeals, namely, delay which results 
from the court’s failure or inability to 
hear and consider appeals as soon as 
counsel are ready to submit them. Be- 
cause this involves solely the function- 
ing of the appellate court itself, as does, 
also, the matter of delay during the 
third stage, after submission and until 
decision, these two are combined for 
discussion. Here we are confronted with 
the fact that many of the courts of last 
resort simply cannot or, at least, do not 
keep up with their work-loads. Let us 
consider some of the causes and possible 
corrective measures. 


SELECTION OF JUDGES 


To begin with, it may as well be rec- 
ognized that judges differ in capacity, 
“learning, skill, industry, efficiency, and 
productiveness. Some do their work not 
only thoroughly but quickly, others 
more slowly. Some turn out a great 
deal of work, others much less. This 
may be a matter of comparative abilities 
or of differences in disposition and in- 
clination. Some have judicial tempera- 
ment, some have not. Some are ideally 
suited to the judicial task, some are not. 
All these individual factors affect, in- 
escapably, the efficiency and dispatch 
with which the whole court disposes of 
its business. The problem is, in part, 
one of judicial selection and tenure. A 
judge has been defined as a lawyer who 
knew a governor. The implication ` is 
obvious. In all the states partisan poli- 


1Tn many, perhaps most, of the state courts 
of last resort the appeals are taken up and 
heard by the court as soon as they are ready 
for submission. 
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tics can be and often is a factor in 
judicial selection, whether elective or 
appointive. A.reasonable and warranted 
expectation of a rise in average judicial 
caliber is to be found in adoption of 
the American Bar Association plan, or 
so-called “Missouri plan,” of judicial 
selection and tenure on the basis of 
qualifications alone. It is designed to 
remove politics from judges and judges 
from politics. It is likely to produce 
better appointments in the first instance 
and permits the appointee to be a better, 
more independent judge after he as- 
sumes the bench. Under such plan, 
when a judicial vacancy is to be filled, 
a nonpartisan or bipartisan commission, 
composed of lay members appointed by 
the governor, judicial members selected 
by fellow judges and lawyer members 
chosen by the bar, after considering the 
qualifications of eligible lawyers, recom- 
mend to the governor the three they 
deem best qualified. He appoints one. 
- At stated intervals, equal to usual terms 
of judicial office, the appointee submits 
his record to the electorate who vote on: 
the question whether he shall or shall 
not be retained in office for another 
term. If a majority votes "yes" he 
stays, if not he steps aside and a new 
appointment is made as above outlined. 
There are no opposing candidates at the 
electiohs and, hence, no occasion for 
rival campaign histrionics and promises. 
The judge goes to the people solely on 
' his record. 

Adoption of something like the Mis- 
souri plan ‘in the states calls for consti- 
tutional amendment. Invariably, it is 
opposed by politicians desirous of main- 
taining patronage or control over the 
courts. Equally lacking in enthusiasm 
for it are those lawyers, aspiring to the 
bench, who sense that under this system 
the call may go only to those who are 
more highly qualified than they. Solu- 
tion is to be found only in an informed 


and aroused public, determined to cor- 
rect the situation. 


COMPENSATION OF JUDGES 


_A related problem is the deterrent to 
aspirations for the bench, on the part 
of the more skillful and successful law- 
yers, inhering in inadequate compensa- 
tion, retirement benefits, and working 
facilities, together with political involve- 
ments distasteful to them. To attract 
the ablest and best men it is essential 
that, even though some sacrifices be in- 
volved, they at least may be relieved 
of unnecessary financial worries while on 
the bench and assured of equipment, 
facilities, and assistants equivalent to 
those commonly enjoyed in up-to-date 
law offices. "These are lacking in many 
of the courts. Here, too, the people and 
public opinion, ultimately, must come 
to the rescue of our courts, if they are 
to be elevated to the highest possible 
level of efficiency and competence. 


INCREASE IN CASE-LOADS 


There can be no doubt, however, that 
the chief cause for the current conges- 
tion in many of the state courts of last 
resort, is that their organization, struc- 


ture, methods, functions, and facilities: 


are geared to the customs and needs of 
an earlier day when they were set up, 
and these do not permit meeting the 
demands of the vastly increased number 
of cases appealed to them today. Under 
existing requirements and with the 
means at hand, no matter how able and 
hard-working the judges, the mountain 
of work to be accomplished is insur- 
mountable. What is to be done? 


DUAL FUNCTION or HIGHEST Courts 


State appellate courts of last resort, 
where no intermediate appellate courts 
exist, have an exclusive dual function: 
first, to correct errors of the lower courts 
and cause justice in accord with law to 
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be done between the parties in the indi- 
vidual case, and, second, “to give au- 
thoritative expression to the developing 
body of the law and to see that justice 
is administered uniformly throughout 
the state.”? The first is pretty well 
understood by the public to be the work 
of a reviewing court. That purpose 
could be served, in many cases, by that 
court’s mere announcement of a decision 
for appellant or appellee, without ac- 
companiment of a formal written opin- 
ion. With respect to the second func- 
tion, however, usually arising in cases 
of first impression, involving some ques- 
tion of constitutional interpretation, of 
statutory construction, or of great public 
importance, and significant to more than 
the immediate parties to the suit, an 
opinion of the court, stating the facts 
of the case, the applicable law and the 
court's reasons for its decisions, is im- 
perative. The nature and existence of 
this second appellate court function and 
the need for a formal opinion in that 
connection is not so generally under- 
stood by the lay public. All this be- 
comes obvious, however, as soon as it 
is realized that in determining the rights 
of litigants, courts often find no statu- 
tory or constitutional provision covering 
the situation and, so, are compelled to 
have recourse to common law doctrines, 
equitable principles, analogical reason- 
ing, previous decisions, and plain com- 
mon sense in order to reach a decision in 
the case. All this is incorporated into 
the court's written opinion, which is 
. published and thereafter stands as a 
precedent, controlling of rights in like 
situations and controversies in the fu- 
ture? These decisions and opinions, as 
precedents, make up a part of the body 
. ?Study prepared by the Institute of Judi- 
cial Administration on "Intermediate Appel- 
late Courts," 2-U29, 1954. 

3Ọf course, opinions construing constitu- 
tional or statutory provisions and declaring 


rights and duties thereunder are also published 
and stand as precedents too. 
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of the law as well as do statutes enacted 
by the legislature and, in fact, compose 
the major portion of it. They guide 
lower courts in future cases, lawyers in 
advising clients, and members of the 
public in concluding what are their 
rights and duties, and determining their 
courses of action accordingly. This con- 
sidered, it is clear that courts must 
write painstaking, concise, and accurate 
opinions in such cases, carefully devel- 
oping, declaring and applying what they 
deem to be the principles and law in 
point. 


WRITTEN OPINIONS 


We see, then, that in cases where the 
courts’ function is largely of the first 
type, written opinions are not overly 
necessary for the public good or for any 
other reason, but that they are in cases 
calling in play the courts’ second func- 
tion. Now the study of the facts and 
record of a case, the legal research, and 
all the other work attendant on the 
writing of a court opinion take up the 
greater part of the time and energies 
of a member of an appellate court and, 
of course, he must give like study to 
the cases in which his brothers write and 
to their opinions as well. One means, 


‘then, of lightening the work-load and, 
.thus, of quickening the flow of cases 


through such courts to point of decision, 
would be to limit the writing of full- 
dress opinions to cases of the latter type 
only, leaving the others to be disposed 
of by mere entry of an order affirming 
or reversing the lower court or, at most, 
by filing of a brief memorandum opin- 
ion. Statistics are available which dem- 
onstrate that courts of last resort in 
states where that practice is followed are 
able to dispose of cases much more 
rapidly and in-considerably larger num- 
bers than is true of courts in states in 
which formal opinions are written in 
every case submitted to the court for 
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decision. Unfortunately this solution, 
in states where not employed, is not 
available to their courts because of con- 
stitutional or statutory requirements 
that full opinions be written, filed, and 
published in all of the cases decided by 
the court. Here again, an informed and 
interested public may help by initiating 
and supporting moves to eliminate such 
constitutional or statutory shackles, 
leaving it to the courts! discretion to 
determine which cases merit written 
opinions. 


SHORTER OPINIONS 


With respect to time consumed in 
preparation of opinions, lawyers will 
perhaps suggest that judges could afford 
themselves some relief by producing 
shorter opinions and sticking, as they 
should in the interests of accurate pro- 
nouncements of the law, to writing suc- 
cinctly and exclusively on the issue in 
need of decision, without further gratui- 
tous offerings. Time of the court is 
wasted and the door thrown open to 
needless error in the development and 
exposition of the law, when judges write 


one word more than that which is neces- ` 


sary to decide the case. In writing 
opinions, they must rigorously resist, as 
some of them do not, the temptation to 
indulge a sense of humor or a taste for 


general literature. In the current effort , 


to find additional aids and means to 
facilitate the flow of litigation through 
the courts, here is a “do it yourself” 
prescription for the appellate judges. 


ENLARGING THE COURT 


A remedy for overloaded dockets in 
reviewing courts, frequently resorted to 
in the states through the decades, has 
been adding to.the number of judges, 
as a means of increasing the court's 
working capacity. The membership of 
the United States Supreme Court was 
increased in 1837 from seven to nine, 
‘no doubt for that purpose. Many states 
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had only three-man courts at one time. 
Today twenty-one have  seven-man 
courts, nineteen have five or fewer, a 
very few have nine and equally few 
three. Enlargement of the court may 
still be a feasible solution in some states. 
It may be true, however, that the courts 
with the smaller numbers are the ones 
least in need of increase. On the other 
hand, the courts most overloaded with 
work, in states with large metropolitan 


. areas, are likely to be the ones already 


having larger memberships, and increas- 
ing their size would give rise to the 
problem of diminishing returns. Experi- 
ence of the states seems to be that seven, 


‘or certainly not more than nine judges, 


is about the limit on the number which 
can effectively deliberate and decide 
cases together. The time-saving advan- 
tage of increasing court membership is 
that it reduces the number of opinions 
each judge must write. It does not 
lessen the work of each judge necessary 
for the study of records and briefs, legal 
research, and examination of opinions in 
cases in which the other members write. 
This he must do, of course, in order to 
decide whether he agrees and will sign 
such opinions or write dissents. Enlarg- 
ing a court does not decrease the amount 
of time required for listening to oral 
arguments of counsel and for confer- 
ence, consultation, and discussion by the 
judges. In fact, increase of numbers 
increases the man-hours thus consumed 
and, perhaps, the number of court hours 
as well, because of resultant increase in 
number of questions addressed to coun- 
sel from the bench and more arguments 
and discussion by the larger number of 
judges in conference. Enlargement of 
court membership is, therefore, not nec- : 
essarily 100 per cent gain. 


DIVISIONAL SITTING 


Another method designed to increase 
the working capacity of reviewing courts 
is to permit them to sit in divisions. 
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Thus, for example, with a six- or seven- 
judge court, three might sit in a divi- 
sion, hear the oral arguments, study 
records and briefs and decide a case, 
with no involvement or work on that 
case for the other members of the court 
who, meanwhile, would be doing the 
same thing with a different case. While 
this does not decrease the number of 


opinions to be written by each judge, ~ 


at least none is required to listen to as 
many arguments of counsel or partici- 
pate in the discussions and consideration 
of as many cases as when all cases are 
heard by the entire court. The latter 
gain is offset somewhat by the usual 
provision, with respect to courts having 
divisional sittings, that when a dissent 
occurs in a division, the case shall be 
reheard by the entire court. This would 
occasion two hearings of such case. 
Also, a usual requirement is that all 
cases involving construction of the state 
or federal constitution or some question 
of great public importance or, in some 
states, involving the overruling of a pre- 
vious decision, shall be heard in the first 
instance by the full court. This mate- 
rially diminishes the number of cases 
left for hearing by a division only. 
Criticisms raised against the system by 
some, but disputed by others, are that 
it tends to increase the number of ap- 
plications for rehearings, that it presents 
the possibility of conflicting decisions by 
the different divisions, and that it re- 
sults in two supreme courts in a state 
instead of one, with lawyers given an 
opening to select the one of their choice 
when the divisions are of a permanent 
character, as some are. The latter may 
be avoided by a rotating divisional 
scheme. A valid objection would seem 
to be that a state’s court of last resort 
is charged with an obligation to see that 
justice is done in the state's entire judi- 
cial system, to exercise superintending 
control over lower courts, and to give 
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guidance and direction to orderly devel- 
opment of Jaw in the state, and see that 
it is uniformly interpreted and applied 
throughout the state. That is not the 
work of a half, or even two separate 
halves, of a court, but a challenging 
responsibility of a whole court. It seems 
more in keeping with American tradi- 
tion and thinking that the matters pre- 
sented to courts of last resort, many of 
transcendent importance to the people, 
call for the composite judgment of more 
than a division of such court. 


RicHT or Review RESTRICTED 


Restricting the right to an appeal will 
serve to reduce the number of cases com- 
ing before an appellate court and thus 
help to solve its problem of overwork 
and congestion. Some indirect methods 
of restriction are the following: increas- 
ing the costs of appeal, as by requiring 
payment of a large appeal fee to the 
Clerk of the court, making the appellate 
process more complex or difficult, de- 
creasing the time within which an appeal 
may be taken, or permitting the party 
prevailing on the appeal to tax and col- 
lect from the losing party his actual 
costs of appeal rather than mere nomi- 
nal costs as is the custom and general 
rule in this country as distinguished 
from England. Direct restrictions may ` 
consist of fixing and increasing the mini- 
mum amount which must be involved 
in a suit to permit an appeal as of right, 
or prohibiting appeals as of right in spe- 
cific types of cases or from anything but 
final orders, judgments, or decrees. 

'The mentioned indirect restrictions— 
except for the one fixing „a reasonable 
limit on the time within which an ap- 
peal may be filed, which limit already 
exists quite generally in the states—run 
counter to every trend and program in 
this country for improving the adminis- 
tration of justice by making litigation as 
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simple, inexpensive, and nontechnical a 
means as possible for arriving at truth 
and justice, equally available to rich or 
poor, schooled or unschooled, or from 
whatever walk of life parties may come. 
This alone is compatible with the demo- 
cratic system. under which we profess 
to live. 

As for the direct restrictions, the one 
limiting appeals to cases involving more 
than a specified amount may work a 
hardship on those who can ill afford it 
with cases involving small amounts, but, 
at the same time, it may be a boon in 
saving them from becoming obligated for 
heavy appeal expenses in matters which 
are not worth it. Restricting appeals as 
of right to final orders and judgments 
saves the appellate court the time and 
litigants the expense of having cases 
come to the appellate court twice, that 
is, both before and after the trial below 
is completed. On the other hand, an 
appellate court decision on some con- 
trolling question at an early stage of 
what might become a protracted trial 
below sometimes could end the lawsuit 
at that point with savings of time to the 
trial court and money for the litigants. 

In discussing restrictions, so far, we 
have been talking of appeals taken as a 
matter of right, as distinguished from 
appeals permitted by the appellate court 
- upon application for leave to do, so. 
Restricting the number of instances in 
which appeals may be taken as of right 
and increasing those in which leave must 
first be obtained’ from the appellate 
court is a very effective means of re- 
ducing the number of cases finally to be 
heard on appeal. Obviously, some time 
of the court must be given to considera- 
tion of whether the application for leave 
to appeal shall be granted, but the time 
demands upon the court on that account 
are far less than those involved upon 
formal hearing and decision of the case 
on appeal, whether taken as of right or 
on leave granted. : 
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The entire question of the desirability 
of decreasing appellate court case-loads, 
by any of the restrictive means, must be 
measured by the modern American con- 
cept of justice and due process, namely 
that every person is equally entitled not 
only to a fair trial in the lower court, 
but also, because every judge can and 
does make mistakes, to at least one ap- 
peal, as of right, to another court for 
the purpose of securing correction of 
those mistakes. By that standard, re- 
strictions on the right to appeal, without 
leave, do not fare well. Restrictions 
there will be, however, if no other relief 
is afforded some of the courts. 


Arps To APPELLATE COURTS 


Previously we have mentioned that 
the assurance of necessary aids is essen- 
tial to attracting able lawyers to the 
bench. It is equally so in order to 
enable the court to carry its work-load. 
The difficulty is that these cost money. 
The battle of the budget is ever with the 
state. The membership and staff of 
attachés of the court are relatively small 
in number compared with the divisions 
of the executive branch of government 
and without lobbying significance. At 
times courts declare legislative enact- 
ments unconstitutional, thereby scarcely 
endearing themselves to the legislature. 
The result of all this is that courts usu- 
ally come in last in legislative determi- 
nations of where increased expenditures 
of the insufficient number of tax dollars 
shall go. Once again, as before sug- 
gested, only the interest and insistence 
of the public in seeing the courts ade- 
quately provided for will induce the 
legislatures to meet the need. 


Tue Courts’ ATTACHES 


Included in the field of aids are law 
clerks, furnished the judges in some 
states. Unfortunately, the compensa- 
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tion permitted and the requirements of 
the statutes providing for them are usu- 
ally such that the positions are held only 
by recent graduates of law schools, with 
no practical experience, and their tenure 
is limited to short periods. This mate- 
rially impairs the value of their services 
to the judges. Their work varies, but 
usually includes study of records and 
briefs in the cases and reports thereon 
to the justices, legal research, and sup- 
plying the judges with memoranda on 
the law, critical analysis for the judge 
employing them of the opinions written 
by the other judges, and so on. This 
provides a sort of filtering process, sav- 
ing some time for the judge. In some 
states the courts have the services of 
commissioners. These are trained and 
experienced lawyers, with qualifications 
comparable to those of the judges. They 
may study, report on, and make recom- 
mendations to the court on motions 
and applications. In some states they 
join in hearing cases, draft tentative 
opinions, and submit them to the court 
for possible adoption. This can be a 
real time-saving arrangement for the 
judges. A. problem, of course, is that 
lawyers, litigants, and the public want 
the decisions to be those of the judges 
of the court and not of attachés. There 
is too much suspicion now among law- 
yers that decisions are being made and 
opinions written for the judges by law 
clerks and assistants. This does not 
make for public confidence in the courts. 
It is not easy to draw the line between 
what may properly be done by court 
alds, who are nonjudicial officers, and 
what is a strictly judicial function to 
be performed by judges only. If the 
commissioners! function approximates or 
becomes that of the judges themselves, 
the result, obviously, is nothing other in 
character than an enlargement of the 
membership of the court, with the at- 
tendant involvements previously consid- 
ered. An inexpensive variation of this 
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system is to call in trial judges, tempo- 
rarily, for such assistance. Inasmuch 
as the trial courts of the larger states 
are as overloaded as their appellate 
courts, the judicial manpower of the 
trial courts usually could be utilized to 
better advantage by assignment where 
needed on the trial level. The shortage 
there is even greater than in the review- 
ing courts. 


INTERMEDIATE APPELLATE COURTS 


There remains for consideration, as a 
remedy for congested courts of last re- 
sort, the establishment of intermediate 
courts of appeal in states needing but 
not having them. They are functioning 
in thirteen states now. Depending on 
the size of the state and the amount 
of litigation in its courts, such inter- 
mediate court might be a single court 
with state-wide jurisdiction, or there 
might be two or more such courts, each 
in a definite district in the state, or one 
larger court might sit in rotating divi- 
sions in the several parts of the state. 
Under proper organization, rules, and 
practice this could relieve the court of 
last resort and save it largely for the 
most important appellate work of guid- 
ing the development of the law, leaving 
to the intermediate courts the less sig- 
nificant correction of trial court errors, 
and matters affecting little more than 
the rights of the immediate parties to 
a controversy. 

Objections raised to the trilevel judi- 
cial system of trial courts, intermediate 
appellate courts and a court of last re- 
sort, are, (1) expense to the state of 
maintaining an additional court or 
courts, (2) occasions for controversy 
over the question of jurisdiction between 
the intermediate and highest courts of 
appeal, and (3) the additional cost of 
time and money to litigants of a double 
appeal, first to the intermediate court 
and then to the highest appellate court. 


162 


The question whether the results would 
justify the additional expense to the 
state is, again, one for the public to 
decide. The basis for jurisdictional con- 
flicts or uncertainty between the two 
appellate courts, the resolution of which 
might occasion additional litigation, cost, 
and waste of time, is the common pro- 
vision that certain types of cases may 
be appealed from the trial court directly 
to the court of last resort while others 
must go first to the intermediate court. 
There appears to be a lack of any sound 
basis upon which the jurisdiction of the 
two courts can be divided between them, 
thus creating a problem first, of how to 
word the statute governing the subject 
and, second, of judicially construing it. 
Hence the objection that only additional 
litigation, cost, and delay would result. 

A suggested solution is that all ap- 
peals shall be taken in the first instance, 
as of right and without leave, to the 
intermediate court. At this point, we 
hear the next criticism, of double ap- 
peals. 'That there would be instances 
of double appeal is inescapable. Par- 
ticularly is this true if appeals may be 
taken as of right from the intermediate 
to the final court. The best handling 
of this part of the problem would seem 
to be, then, to permit such appeals only 
on leave granted by the highest court. 
Merits and advantages of these sug- 
gested procedures for operating a trilevel 
court system, aside from relieving dock- 
ets in the highest court, would be that 
thus every party is assured of at least 
one appeal for correction of what he 
deems to be errors in the trial court, 


and the court of last resort would be. 


freed, by the exercise of its discretion 
in allowing appeals there, to select only 
cases where dissents in the intermediate 
court or conflicting decisions of its dif- 
ferent divisions leave uncertainties as to 
the law which need correction or har- 
monizing by the highest court in the 
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interests of certainty and uniformity in 
the state, or where questions of consti- 
tutional construction, statutory interpre- 
tation, or others of great public impor- 
tance are presented, all giving occasion 
for the exercise of that court’s highest 
function of guiding the development and 
giving direction to the growth and trend 
of the law. 


CONCLUSION 


A cautionary concluding thought is 
indicated. We have dwelt on what may 
be done to expedite business in the state 
courts of last resort. We should not be 
confused or misled into thinking that 
speed alone, or quantity rather than 
quality, is the ultimate desideratum in 
appellate work. The above proposals 
are offered not alone to solve the prob- 
lem of lagging justice, but also as a 
means for securing more time for appel- 
late judges, so that they may be enabled 
to do better work on all the cases before 
the court. Criticisms of appellate court 
decisions sometimes are that they rest 
on one-man opinions. If the judges are 
too busy, they may be driven to concen- 
trating on the cases assigned to them 
for opinion writing, accepting, more or 
less as of course and without the neces- 
sary study and scrutiny, the decisions 
and opinions of their brothers in the 
other cases. This makes for one-man 
decisions, one-man opinions. There is 
no object in swapping what may be the 
erroneous decision of a trial judge for 
what may well be the equally erroneous 
decision of one appellate judge. What 
the parties and public want and are 
entitled to have, on appeal, is the com- 
posite judgment of the entire group of 
wise, skilled, and trained men, possessed 
of judicial temperament, who have been 
selected to sit on the court of last re- 
sort. In turn, the latter must not be 
placed on a beltline production basis. 
With great constitutional and other 


DELAY iN STATE APPELLATE COURTS 


questions to be decided, affecting the 
fundamental rights and duties of all the 
people and, possibly, the destiny of the 
nation, the judges must study, meditate, 
deliberate, consult, confer, and reach 
decisions in an unhurried atmosphere of 
calmness and serenity. This alone can 
insure the best prospects for avoidance 
of error and preservation of the liberties 
of our people and America’s free insti- 
tutions, of which the courts are the 
final guardians. 
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Report of the Board of Directors to the Members of 
The American Academy of Political and Social 
Science for the Year 1959 


(Presented by the President to the Annual Business Meeting of the Members, 
held at the Academy Offices, 3937 Chestnut Street, Philadelphia, 
8 February 1960.) 


MEMBERSHIP 


N 31 December 1959 there were 

13,422 members of the Academy, 
which may be compared with 13,254 
for the previous year. The figure for 
31 December 1957 was 12,919. These 
are only modest gains, but we are en- 
couraged by them, considering the diffi- 
culties recently experienced by serious 
journals. We are pleased to report that 
our publication continues to have the 
largest circulation among scholarly jour- 
nals in the field of the social sciences 
other than foreign affairs. 


FINANCES 


'The total income from the 1959 op- 
erations of the Academy was $120,576. 
"Operations" in this report does not 
include changes in the value of securi- 
ties, or gains or losses from the sale of 
them, or changes in the value of inven- 
tory, real estate, or equipment. Total 
expenses amounted to $118,482.. With 


money contributed by Senator Joseph 
S. Clark for the Leadership project—the 
cost of which we have been absorbing 


'in our operations—and from money we 


had in our checking account, we pur- 
chased $14,107 worth of securities. We 
did not convert any securities into cash 
during the year. The Academy still 
“owes” the Leadership project approxi- 
mately $3,000, but we expect to absorb 
this in 1960 or subsequent operations. 

The totals in the Operations Report 
do not agree with those in the Auditor’s 
Report. They should not agree, because 
the Auditor’s Report reflects the de- 
preciation of building and equipment, 
whereas our Operations Report does 
not deal with these matters. The 
loss through depreciation of our build- 
ing.and equipment—$5,470—is compen- 
sated for by an enhanced inventory of 
salable magazines. The two reports 
have been completely reconciled in a 
conference between the Auditor and 
your President. 
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REPORT OF THE BOARD or DIRECTORS 


FINANCIAL STÁTEMENT ON 1959 OPERATIONS * As OF DECEMBER 31, 1959 


Balance: wosia serai a err GN P PEE T SET 
Dues and subscriptions ...... EEE LERCE TET 
t A E E E T 
Advertising: si csecexccese vk wre nae esee re utt 
Gross Inc. (investments) .............. e cS 
Royalties and donations ................. eese 


EXPENSES 


General office ........ececeser een nnn 
Meetings ....... pebbled aia ow diwaksao repe ee sie 


Sales. Lise eI. Veris46Farauau iA Rs 


Credit items (postage meter, etc.) .......... 
Cash balance ...... ccc csccce ainoaa raie aaa 


OPERATIONS IN 
DECEMBER 
$ — 
11,161.58 
891.91 
823.95 
895.00 


$13,772.44 


$ 1,261.90 
88.62 
685.78 
2,208.26 
1,633.15 
495.73 
366.01 


Bete ree nn 


CUMULATIVE 
$ 14,445.76 
87,722.97 
15,277.89 
5,092.67 
12,350.78 
10,236.25 


$145,126.32 


$ 13,444.43 


6,684.69 * 


5,151.62 
20,387 45 
51,182.58 

6,640.30 

5,447.64 

2,265.49 

6,132.20 

. 14,107.10 

1,145.65 


$132,589.15 
613.59 
11,923.58 


$145,126.32 


* “Operations” do not cover profit or loss from the sale of securities. 
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BUDGET 
$ 14,445.76 
87,000.00 
16,000.00 
5,500.00 
11,000.00 
10,250.00 


$144,195.76 


$ 15,000.00 
7,000.00 
5,500.00 

20,000.00 
58,000.00 
6,500.00 
5,000.00 
2,000.00 
4,000.00 
14,000.00 
850.00 


$137,850.00 
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REPORT oF AUDITORS 


THE AMERICAN ACADEMY OF POLITICAL AND SOCIAL SCIENCE 


STATEMENT OF INcoME AND EXPENSES 


FOR THE Year ENDING DECEMBER 31, 1959 


REVENUE 
Dues and subscriptions . 
_ Regular—dues I $53,389.67 
Student —dues ......... esses NUR 3,545.50 
Subscriptions: ..4esela eec hee er Wie eee xe e rV TE ee e D 30,787.90 $ 87,723.07 
Sales of Publications ........... 0. cece eee e cece crete eee eee 15,277.89 
Advertising and Royalties ...........cccccceeee eee eeseeeees 5,224.75 20,502.64 
Interest and Dividends ................ lesen heh nn 11,195.54. 
TOTAL REVENUE; v E RPIL Ea a eid eek cnpP Rey eee $119,421.25 
EXPENSES 
Membership 
Records eese uev euer raa ome VIVIR ida $ 6,640.30 
Promotion «229. A eere X ETT EIER . 20,387.48 $27,027.75 
AwmNALs— Publishing costs .........00 cece cece ce eee eee 50,580.87 
Sales COStS sess gsi sis vanne iE E eG awe e EU ES rU 5,469.24 
Accounting and Finance costs ......... eese ener 5,542.91 
Office operation «eese eser rer rrr mer n yer th nem 12,961.28 
Philadelphia meeting .................. eee eee eee eere 6,684.69 
AGvertising «dies s oiled oh A derer terr opa CI pa RRO T 2,265.49 
Gifts—Pattern Scholarship and bonds .............. TIME 687.50 
TOTAL CASH EXPENSE ............e eese ee eee hon 111,219.73 
EXCESS OF CASH REVENUE OVER EXPENSES OF OPERATIONS ..... 8,201.52 
Less: Depreciation 
Buildings ................. een e eee ainaldeRoieels ewes $ 330.00 
Improvements ................... es Na aie E esee a 3,561.00 
Office equipment ........... 0. cece eee eene A 1,579.08 5,470.08 
NET PROFIT FROM OPERATIONS ........sesserressrreereneereresose E 2,731.44 
OTHER REVENUE . 
Profit on sale of investment ............. 20. c cece eee cece cece cece Set eas 24.81 
NET INCOME TRANSFERRED TO SURPLUS .................. eese $ 2,756.25 


SAMUEL R. SAPIENZA 
Certified Public Accountant 


REPORT OF THE BOARD OF DIRECTORS 


PUBLICATIONS 


During 1959, the six volumes of THE 
ANNALS dealt with the following sub- 
jects: 


Contemporary China and the Chi- 
nese, edited by Howard L. 
Boorman, Director, Research 
Project on Men and Politics 
in Modern China, Columbia 
University. 

Prevention of Juvenile Delin- 
quency, edited by Helen L. 
Witmer, Director, Division of 
Research, Children’s Bureau, 
U. S. Department of Health, 
Education, and Welfare. 


Partnership for Progress: Inter- 
national, Technical Co-opera- 
tion, edited by Richard W. 
Gable, Associate Professor, 
School of Public Administra- 
tion, University of Southern 
California. 


January 


March 


May 


July 
Deadlock, edited by James C. 
Charlesworth, President of this 
Academy. - 

American Civilization and Its 
Leadership Needs, 1960-1990, 
also edited by Dr. Charles- 
worth. 

Inflation, edited by Dr. Alfred 
G. Buehler, Professor of Pub- 
lic Finance, University of Penn- 
sylvania. 


September 


November 


. Also, the Academy published 4,000 
copies of a special brochure on Ameri- 
can Civilization and Its Leadership 
Needs, 1960-1990, which was essentially 
a reprint of the September ANNALS, but 
which contained an introductory arti- 
cle written by Senator Clark and Dr. 
Charlesworth. As this report is being 
written, these brochures are being dis- 
tributed free to 1,000 college and uni- 
versity presidents and to key persons in 
legislatures, personnel agencies, founda- 
tions, departments of education, e£ al. 
The publication program for 1960 in- 
cludes, in addition to the January vol- 
ume on Perspective on Government and 


Resolving the Russian-American 
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Sciences, edited by Norman Wengert, 
Professor of Public Administration, Uni- 
versity of Maryland, the following vol- 
umes: 


March Lagging Justice, edited by Glenn 


R. Winters, Executive Direc- 
tor, American Judicature So- 
ciety. 

International Co-operation for 
Social Welfare: A New Re- 
ality, edited by Hertha Kraus, 

. Professor of Social Work Ad- 
ministration, Bryn Mawr Col- 
lege. i 

Whither American Foreign Pol- 
icy?, edited by Dr. Charles- 
worth. 


United States Agriculture: Policy, 
Politics, and the Public Inter- 
est, edited by Charles M. Har- 
din, Professor of Political Sci- 
ence, University of Chicago. 


Religion in American Society, 
edited by Richard D. Lambert, 
Associate Professor of Sociol- 
ogy, University of Pennsyl- 
vania, and Assistant Editor of 
THE ANNALS. 


(Not all of these are definitive titles.) 


During 1959 the book department of 
THE ANNALS published 427 reviews. 
This represents an increase of 22 re- 
views over the number published in 
1958. The majority of these reviews, 
308, were written by college and uni- 
versity professors and lecturers. Presi- 
dents and deans of colleges contributed 
13 reviews, and members of private and 
university-sponsored research organiza- 
tions, 50 reviews. Government and 
United Nations officials, both active and 
retired, were responsible for 17 reviews; 
editors and journals contributed 4. The 
remaining 35 reviews were by individu- 
als with no particular affiliation. For- 
eign reviews were from Canada, Vene- 
zuela, Great Britain, Germany, Uganda, 
Israel, Lebanon, India, and Ceylon. 
Three hundred and seventy-nine books 
were listed in the “Other Books” section. 

One hundred and thirty-two requests 


May 


July 


September 


November 
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were granted to reprint material from 
Tue Annars. This represents an in- 
crease of 18 over 1958. Fifty-two of 
these were to professors and other au- 
thors for use in books under prepara- 
tion, and 19 for classroom and adult 
education programs. Twenty-two re- 
quests were granted to various depart- 
ments of the government, including 12 
from the armed forces. Four requests 
from companies to reprint articles for 
training programs were granted, as well 
as requests made by independent or- 
ganizations to incorporate articles from 
our volumes in their programs. Of spe- 
cial interest were the translations of the 
March 1957 volume on Current Issues 
in International Labor Relations and 
the January 1959 volume on Contempo- 
rary China and the Chinese into Japa- 
nese, as well as the utilization of “Con- 
tinuing Education for National Sur- 
vival,” by C. Scott Fletcher in the 
September 1959 volume, by the Voice 
of America. 


MEETINGS 


The 1959 Spring Meeting, organized 
around the theme “Resolving the Rus- 
sian-American Deadlock,” was well at- 
tended, both from the standpoint of 
numbers and from that of attentive par- 
ticipation. The audiences, the largest 
to date, overtaxed the facilities of the 


Warwick Hotel, and we are accordingly. 


taking the 1960 meeting to a larger es- 
tablishment. 

The subject of the 1960 Spring Meet- 
ing will be “Whither American Foreign 
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Policy?”. We hope to have about five 
spokesmen of the Department of State, 
as well as some senators and ambas- 
sadors. Our main reliance, however, 
will continue to be on scholars and 
writers. We expect the tone of the 
meeting to be exposition and analysis, 
rather than criticism and contumely. 


OFFICERS AND STAFF 


No changes were made in directors or 
officers during 1959. Our Editor, Dr. 
Thorsten Sellin, was granted a leave of 
absence for the period from September 
1959 to June 1960, to enable him to 
join the faculty of Cambridge Univer- 
sity, England, for the academic year, 
and Dr. Richard D. Lambert was desig- 
nated as Acting as well as Assistant Edi- 
tor. Dr. Lambert also was granted a 
brief leave, for a scholarly sojourn in 
South Asia. , 


Respectfully submitted, 
THE BOARD oF DIRECTORS 


James C. Charlesworth, President 

Stephen B. Sweeney, First Vice- 
President | 

Norman D. Palmer, Secretary 

M. Albert Linton, Treasurer 

Lewis M. Stevens, Counsel 

Thorsten Sellin, Editor 

Alfred H. Williams 

Raymond T. Bowman 

Joseph H. Willits 

James P. Warburg 

Howard C. Petersen ` 

Roy F. Nichols 


Book Department 


AMERICAN History AND GOVERNMENT .... 
EUROPEAN History AND GOVERNMENT .... 
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AMERICAN HISTORY AND 
GOVERNMENT 


EmMet Jonn Hucues. America the Vinci- 
ble. Pp. 306. Garden City, .N. Y.: 
Doubleday & Company, 1959. $3.95. 


The chief significance of this trenchant - 


critique of recent United States foreign 


policy is that it was written by a man _ 


who was formerly one of President Eisen- 
hower's ablest speech-writers. Much of 
what Mr. Hughes says has been expressed 
by other critics—though few have stated 
their misgivings with such eloquence—but 


this is the first strongly dissenting voice ` 


raised from within the circle of men who 
have worked for the Eisenhower Adminis- 
tration. 

From this observation it must not be in- 


ferred that Mr. Hughes! often devastating | 


strictures apply only to the conduct of 
foreign relations under the present Admin- 
istration. His criticism applies with equal 
force to its Democratic predecessor and, 
above all, to the attitude toward foreign 
policy problems on the part of the Ameri- 
can people as a whole. 

Mr. Hughes is at his best when he dis- 
sects the myths, the legends, and the false 
slogans upon which so large a part of 
United States postwar policy has been 
based. Of particular interest in this con- 
nection is the author's powerful indictment 
of the superficiality, the sham, and the dis- 
tortion which characterized the Republican 
campaign oratory of 1952. 


A second distinguishing feature of this 
very readable book is its remarkable lack 
of personal animus—remarkable, that is, 
in view of the circumstances. The author 
must, at times, have found it trying to write 
speeches for a President so strongly under 
the influence of a Secretary of State with 
whose ideas Mr. Hughes was often out of 
sympathy. Yet the author's work is not 
only singularly devoid of personal criticism 
but distinguished by compassionate under- 
standing of the sincerity and devotion of 
those overburdened public servants with 
whose policies and pronouncements he vio- 
lently disagreed. 

The last section of the book, which deals 
with the author's ideas and precepts for the 
future, is eloquent but, to this reviewer, 
disappointing. One would like to know 
what so able a critic of past policy would 
recommend with respect to the great ques- 
tions which must be faced in the immediate 
future. What, for example, should be the 
American attitude toward the proposals for 
total universal disarmament? What pre- 
cisely should be the American policy toward 
China or with respect to Germany? 

Instead of answering such questions, the 
author lapses into a sort of sermon, remi- 
niscent of the "government by preachment" 
so often practiced by President Eisenhower. 
It is a moving sermon, even though its elo- 
quence is somewhat diminished by the fact 
that the author's skill as a wordsmith occa- 
sionally leads him to excursions into some- 
what purplish prose. This, however, does 
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not detract from the great merit of the 
work which is its relentless exposure of the 
delusions which have been fundamental to 
postwar American policy. 

America the Vincible, as the title sug- 
gests, is a much-needed warning—a warning 
which we shall disregard at our peril. 

James P. WARBURG 

New York City « 


Joun W. SPANER, Tke Truman-Mac- 
Arthur Controversy and the Korean War. 
Pp. xii, 311. Cambridge, Mass.: Belknap 
Press of Harvard University Press, 1959. 
$6.50. 


It is sad that a doctor’s thesis shows 
through the simple usefulness of a neces- 
sary and competent book. This study was 
needed: for nothing blurs as quickly as the 
details of an official battle royal, the echoes 
of which grow more confused without dy- 
ing away, since few have the patience to 
arrange the facts and recover the issues. 

This book is a meticulous assembling of 
these facts and a careful identification of 
the basic issues. 
text of the controversy, the contributions 
of the political environment to it, the acci- 
dents of events and opinions are cautiously 
added to the picture. There emerges, con- 
sequently, a clear clash of character, with 
no doubt left as to which was the stronger 
and the more able to exalt the office and 
subdue the man. And this emerges natu- 
rally from the evidence, for the presenta- 
tion is eminently judicious. 

The usefulness of the book lies in an 
arrangement of its material that leaves the 
items in their natural relationship of cause 
and effect, action and reaction. And the 
moral—not, incidentally, the conclusion 
that the author draws—follows emphati- 
cally: the office of President, patiently man- 
aged with a sincere conviction of . its 
value, will always rope and tie the buck- 
ing bronco. 

At this point the doctorate manner ap- 
pears. There must be a thesis to be 
demonstrated. In this case it is that the 
American concept of a military instrument 
' as something that is employed only on its 
own professional terms cannot be applied 


More than this, the con- | 
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to limited war without straining the con- 
cept of civilian control. 

This thesis is asserted, but the story 
does not demonstrate its validity. The 
thesis is not labored in the sense of dis- 
torting the facts, but it is insisted on to 


` the extent of producing some oddly irrele- 


vant commentaries. In truth, the events 
of the story cannot be generalized as a 
President “X” and a General "Y" relation- 
ship. It is far too plainly the story of 
President Truman and General MacArthur: 
the General with his past behind him and 
a possible future ahead of him, given to 
defining rather than atcepting a role; the 
President, with qualities that were ini- 
tially unknown but that turned out to be 
those of courage and a high sense of the 
requirements of his office. The rest is 
merely the familiar record of thé possibili-: 
ties for maneuver that are inherent in the 
Américan political system. 

It is a pity that so well designed and 
well executed a study should have had so 
inapplicable a thesis imposed on it by the 
exigencies of graduate work. In spite of 
this, however, the book makes its contri- 
bution, for the irrelevant bit of academic 
machinery can be easily side-stepped. 

WILLIAM REITZEL 

Professor of Social Sciences 

Haverford College 


Donatp R. McCoy. Angry Voices: Left- 
of-Center Politics in the New Deal Era. 
Pp. 224. Lawrence: University of Kan- - 
sas Press, 1958. $4.00. 


This is a brief, but well- documented, 
account of the churning unrest of the late 
nineteen-twenties and early nineteen-thirties 
of this century. The great depression had 
not only caused hardship, it had raised 
questions in many minds concerning the 
viability of the economy and the fundamen- 
tal justice of society. In such situations 
there are always competing leaders who 
seize the opportunity to further their 
careers as well as those who are genuinely 
stirred by the conditions about them. 

The state of the economy at this time 
was especially aggravating because of the 
apparently causeless paralysis. It was en- 
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tirely unreasonable, yet it persisted. It 
lasted longer than other disturbances of a 
similar sort had in the past and refused 
to respond to the ordinary. orthodox reme- 
dies. It finally affected so many people 
in so many different ways that government 
at every level was, however reluctantly, 
forced to accept more or less responsi- 
bility. It was the comparative reluctance 
of the Hoover Administration and its un- 
willingness to accept any suggestion for 
drastic attack that caused the Republicans 
to lose the country’s confidence. 

In the. obvious decline of Republican 
strength, there was bound to be a competi- 
tion for its inheritance. That competition 
showed itself within the Democratic party; 
and Franklin D. Roosevelt had a severe 
struggle to gain the nomination in 1932 and 
only did gain it by belaboring Hoover and 
promising progressive changes. However, 
the Democrats were not successful, either, 
in conquering the depression; it was some- 
what improved by forced inflation and 
“make-work” measures; but the situation 
in 1936 was not spectacularly better than 
that in 1932. But the psychological situa- 
tion was revolutionized. Especially the re- 
lief of unemployment and the other reform 
efforts showed a willingness to try and a 
concern for welfare which were in contrast 
with the former Republican indifference, 
and Roosevelt was nominated and elected 
again without difüculty.. 

But the other aspiring leaders were not 
convinced at any time that the Democratic 


success was sufficient to foreclose other. 


contenders, and there continued to be agi- 
tation, some of it wordily violent. With 
the Democrats in control of the electorate, 
there was actually not much chance of 
political success; but several minor parties 
did organize and present a certain chal- 
lenge. What was more important, several 
leaders, of whom Huey P. Long was the 
most successful as a demagogue, did make 
political advances and did reach positions 
of some influence.  . 

This agitation from the left undoubtedly 
had its uses for Roosevelt in his more 
moderate intentions of reform. He had to 
contend with extreme conservatism in his 
own party much of the time, and the leftist 
agitators tended to offset this. Mr. McCoy’s 
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book is a useful account of the various 
movements and personalities involved in 
this interesting interlude. 
R. G. TucwErL 
-Professor of Political Science, 
Emeritus 
University of Chicago 


Mario Emau. The Roosevelt Revolu- 
tion, Pp. x, 372. New York: Harcourt, 
Brace and Company, 1959. $5.95. 
The author has written several books 

previous to this one, all of which were on 

European subjects. Unfortunately, The 

Roosevelt Revolution will add little to his 

reputation as a scholar. Not only have no 

new facts nor interpretations been un- 
earthed, but the very subject of the book 
has been presented with vague terms and 
with confused materials. The study lacks 
coherence and unity. In fact, the book 
consists of a group of essays under such 
titles as "Europe's Image of America,” 

“Reflections on. Tocqueville,” “The Great 

Depression,” and “Electricity and Free- 

dom.” One further grave fault in this book 

is that numerous, long quotations fill, or al- 
most fill, page after page. Paraphrasing 
would have greatly improved the narrative. 

Professor Mario Einaudi is an Italian 
immigrant who has sought to understand 
American political institutions. That, to 
a degree, he has failed is evidenced by the 
fact that he repeatedly tries to connect the 
Roosevelt revolution with European state 
socialism and especially with Russia’s type 
of extreme socialism. Quotations from 
Lenin are intermixed with those from New 
Deal spokesmen. 

Several of Mr. Einaudis conclusions 
about the actual provisions of significant 
New Deal laws and, more especially, about 
the impact of New Deal social legislation 
on the American economy seem to be 
erroneous. For example, he states (p. 280) 
that corporations today must share their 
profits equally with the federal government 
through corporate income taxes. No men- 
tion is made of the universal practice of 
business passing on to the consumer in the 
form of higher prices the total productive 
cost, including taxes. A second illustration 
will suffice. In discussing the application 
of the Securities Exchange Act the author 
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apparently thinks that the requirement of 
full publicity concerning stocks before 
marketing will prevent another depression. 
Most of the stocks traded on the Wall 
Street market in 1929 which proved to be 
extremely insecure investments could still 
be marketed legally today. 

By no means do all of the author’s con- 
clusions prove fallacious. He is on sound 
ground when he says that a lack of pur- 
chasing power among the people who would 
have liked to buy homes was a real con- 
tributory factor to the depression of 1929 
and after. Equally logical is the mention 
of the unsound, and ecoriomically bad, dis- 
tribution of American income in the causa- 
tion of the last major depression. How- 
ever, when the author writes of Franklin 
Roosevelt’s re-establishing “the sense of 
Community” he never quite explains to the 


reader’s satisfaction just what he means - 


by the phrase. 

Many Americans, including Professor 
Einaudi, have lavished praise upon the Ten- 
nessee Valley Authority (TVA). The writer 
does not show the recent trend in TVA of 
constructing plants to generate steam power 
and of the system’s increasing dependence 
upon this source for its operating income 
and profits. Certainly, this was not in the 
original planning for TVA. Moreover, the 
‘Holding Company Act of 1935 abolished 
the holding companies only in the area of 
public utilities not in other segments of 
our complex economy. This type of cor- 
porate organization is not uncommon today. 

The author has dealt with his adopted 
country with sympathy and admiration. 
Unfortunately he was not as successful in 
interpretation, in coherence of treatment, 
in unity of presentation as this reviewer 

hoped he would be. . 
j GEORGE C. OSBORN 
Professór of Social Sciences 
University of Florida 


Joun C. Caryoun. The Papers of John 
C. Calhoun:  (Volume.I, 1801-1817.) 
Edited by Robert L. Meriwether. Pp. 
xlii, 469. Columbia: University of South 
Carolina Press, 1959. $10.00. 

The first volume of the Calhoun papers 
covers the most attractive period of his 
life—the years when he was young, hope- 
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ful, and dominated by a fine spirit of 
nationalism. Here are his college letters 
which present him as an idealistic young 
man, very serious and hard-working. His 
letters and speeches do not reveal any sense 
of humor or any interests in literature or 
art. At Litchfield, Connecticut, he studied 
law in Judge Tappan Reeve's famous 
school, but he disliked law and compelled 
himself to study it intensely out of a sense 
of duty. His great ambition was to attain 
honor which, in the Old South, was most 
available in the field of politics; money 
was never important to him. From 1810 
to 1817 he was one of the most promising 
young members of the House of Repre- 
sentatives. He was an ardent War Hawk 
in 1812, motivated by a sense of outrage 
at Great Britain's practice of impressment 
of American sailors and denial of the right 
to travel the seas freely—not by expansion- 
ist feeling or economic considerations as 
some writers hàve maintained. 

Calhoun's nationalism permeates his let- 
ters and speeches of this period. He was 
a bold advocate of measures strengthening 
the national government, such as the main- 
tenance of an adequate army, the establish- 
ment of a national bank, a moderate tariff 
to protect infant industries, and a broad 
system of internal improvements with fed- 
eral encouragement. At this time he was 
quite willing to interpret the Constitution 
liberally and to use the implied powers of 
Congress. All of these measures indicate 
a progressive spirit, but Professor Meri- 
wether in his Preface rightly evaluates Cal- 


` houn as essentially a conservative even in 


these early years. Perhaps this is the clue 
to the remarkable changes in Calhoun after 
1830, although the editor attributes his 
later policies, so different from his early 
nationalism, to his reaction to “an imme- 
diate peril." 

One looks in vain in this volume to find 
evidence that changes the traditional pic- 
ture of the Carolina statesman. There is 
very little personal material in it, chiefly 
the letters from New England and his re- 
markable correspondence with Floride Bon- 
neau Calhoun, who became his mother-in- 
law. His speeches of this period are pithy, 
logical, and free from the rhetoric charac- 
teristic of the oratory of his day. They 
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represent fundamentally an appeal to the 
mind and moral sense rather than to the 
emotions or imagination. The editor has 
written an excellent short Preface and good 
critical Notes to the documents that con- 
tribute much to the understanding of them. 
CLEMENT EATON 
Professor of History 
University of Kentucky 


ALPHEUS S. Wurms. From the Can- 
noms Mouth. Edited by Milo M. Quaife. 
Pp. x, 405. Detroit, Mich.: Wayne State 
University Press and the Detroit Histori- 
cal Society, 1959, $7.50. 

General Alpheus S. Williams, whose let- 
ters to his two daughters make up this 
book, was born in Connecticut and educated 
in the law at Vale. After traveling exten- 
sively in America and Europe, he settled in 
Detroit in 1836 where he soon became one 
of the growing town's most important citi- 
zens. In 1847 he departed for Mexico as lieu- 
tenant colonel of the Michigan regiment 
but arrived too late to engage in any bat- 
tles. After the firing on Fort Sumter in 
1861 he was appointed brigadier general of 
state troops, and soon thereafter, Lincoln 
gave him a like rank in the United States 
volunteers. Strangely enough, or prob- 
ably not so strange in the light of the all 
too prevalent methods used for advance- 
ment in the army, he remained in this rank 
throughout the war despite his military 
ability and effectiveness as a leader of 
troops. For a short time he was in com- 
mand of a corps. 

In his letters he shows his disappoint- 
ment at receiving no advancement, and he 
amply comments on the reasons. He did 
not toady to the war correspondents who 
had much to do with the promotion of 
their pets. Referring to the Battle of 
Chancellorsville, he commented, “I have 
seen in the illustrated newspapers and in 
the Herald diagrams and drawings of furi- 
ous onslaughts made by troops which never 
fired a gun" (p. 179). 

General Williams was not a pessimist, 
and he did not let his disappointments and 
what he disagreed with sour his disposition 
or warp his judgment. But at times he 
was caustic in his comments on the way 
the war was being run. As for General 
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Sickles, he “would beat a Napoleon in win- 
ning glory not earned." He was “a hero 
without an heroic deed!  Literally made 
by scribblers." Then, “People at home are 
fancying this war is waged for the Union 
and for a stable and united government, 
but it is a mistake. It is carried on exclu- 
sively to make heroes of charlatans and 
braggarts!” 

General Williams fought with the Army 
of the Potomac from First Manassas 
through Gettysburg after which he was 
sent with General Hooker to the West 
where his activities were mostly concerned 
with guarding Sherman’s railroad lines of 
communications in Tennessee until the 
campaign against Atlanta and the March 
to the Sea took place. General Williams 
participated in this campaign and marched 
up through the Carolinas and on to the 
Grand Review in Washington. 

These letters are a valuable addition to 
the growing literature of the Civil War and 
are far better than the common run of 
such books because Williams was a close 
observer of both military affairs and of the 
country through which he passed, and he 
was able to express himself in an excellent 
narrative style. By no means least in the 
outstanding qualities of this book is the 
skill and scholarship with which Milo M. 
Quaife edited these letters. Also to be 
noted are the distinguished format of the 
book and the clarity of the illustrations. 

j E. MERTON COULTER 

Regents Professor Emeritus of 

History 
University of Georgia 


Louis D. Rus, Jg. (Ed.). Teach the 
Freeman: The Correspondence of Ruth- 
erford B. Hayes and the Slater Fund for 
Negro Education, 1881-1893. Vols. I & 
Il. Pp. lv, 236; 302. Baton Rouge: 
Louisiana State University Press, 1959. 
$10.00 per set. 

Rutherford B. Hayes, nirfeteenth Presi- 
dent of the United States, is best remem- 
bered as the victor over Samuel J. Tilden 
in the disputed election of 1876. Little 
attention has been paid to Hayes the hu- 
manitarian. Consequently, this correspond- 
ence, selected from the collection in the 
Hayes Library in Fremont, Ohio, is valu- 
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able for what it reveals of the former 
President's humane activities during the 
first decade of operation of the John F. 
Slater Fund for the Education of Freed- 
men.. 

As a trustee of the Peabody Education 
Fund, Hayes was already interested in pro- 
moting education in the South when he was 
asked to assist Slater, a Connecticut indus- 
trialist, in the endowment of a foundation 
to advance Negro education. When the 
Slater Fund was formally established in 
1882, Hayes became president of a dis- 
tinguished board of trustees, a position he 
held until his death in 1893. Hayes! cor- 
respondence in connection with the Fund 
discloses his skill in working with others to 
promote a social cause in which he had a 
sincere interest. He was the cement which 
bound the trustees together and the link 
between the board and the agent who 
worked with the Negro institutions assisted 
by the Fund. 

The Peabody Fund, which promoted uni- 
. versal public education in the South, served 
as a model, but, unlike the older founda- 
tion, the Slater Fund’s purpose was “the 
uplifting of the lately emancipated popula- 
tion of the Southern States, and their pos- 
terity, by conferring upon them the bless- 
ings of Christian education” (I, xx). The 
Fund especially encouraged industrial train- 
ing of the Negro to help prepare him 
to become a useful and respected citizen. 
Both funds continued to operate until 1937 
when they merged with the Anna T. Jeanes 
Fund and the Virginia Randolph Fund to 
form the Southern Education Association. 

In his Introduction the editor evaluates 
the early work of the Slater Fund in terms 
of the times and the conditions under which 
it functioned; the correspondence is placed 
in its larger context, and many of the 
persons mentioned therein are introduced. 
Notes are few dnd brief and are restricted 
to identifying, persons and places. An 
Index facilitates use of the letters. This 
correspondence is a contribution to the 
history of Negro education as well as a 
portrait of Hayes’ service on behalf of 
the Negro following his retirement from 
public life. The Louisiana State University 
Press has done an outstanding job in the 
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production of thése volumes—the design is 
notable and invites the eye. 
FRANX J. KLINGBERG 
Professor of History, Emeritus 
University of California 
Los Angelés 


James MoNmoE. The Autobiography of 
James Monroe. Edited by Stuart Gerry 
Brown with the assistance of Donald G. 
Baker. Pp. xi, 236. Syracuse, N. Y.: 
Syracuse University Press, 1959. $6.00. 
Revisionists of the traditional Federalist 

interpretation of the early history of the 

United States will welcome this volume. 

It makes generally available for tHe first 

time the two long fragments of Monroe's 

unfinished autobiography. 

These fragments were Written in Mon- 
roe's old age in the hope that Congress 
would realize more fully his services to 
his country and would, therefore, relieve his 
financial embarrassment by an appropria- 
tion. They are the work. of a man who 
had lost some of the partisan bitterness 
which inflamed the public mind when he 
was the American minister to France. The 
change in his mood becomes evident when 
his earlier writings are compared with his 
autobiography. 

After he was recalled from Paris, Mon- 
roe had written a bitter political pamphlet 
entitled View of the Conduct of the Execu-. 
tive in which he enumerated.the ways the 
Federalists had mishandled relations with 
France. One mistake, he alleged, had been 
their failure to inform him of the contents 
of Jay's Treaty with Great Britain until 
after it had been ratified by the Senate. 
B. W. Bond pointed out many years ago 
in *The Monroe Mission to France" (Johns 
Hopkins University Studies in the Political 
and Social Sciences, Volume 25) that Wash- 
ington justifiably objected to this censure. 
In a calmer mood, Monroe wrote in his 
autobiography that he should not have been 
informed of the contents of the treaty be- 
cause he had promised to let the French 
government know what they were when he 
received the information. He had believed 
in frankness in diplomacy. 

On some of the other points, however, 
Monroe was as unyielding in 1830 as he 
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PUBLICATIONS IN POLITICAL SCIENCE 
€ GOVERNMENT IN THE FIFTY STATES 


William Anderson, Emeritus, University of Minnesota 
Clara Penniman, University of Wisconsin 
Edward W. Weidner, Michigan State University 


Featured in this extensive revision of the Anderson and Weidner State and Local Govern- 
ment is an increased emphasis on the political process. Relations among states are 
discussed in detail as are relations between states and their metropolitan areas and the 
Federal government. April 1960, 600 pp., $7.50 (probable) 


€ CONFLICT AND COOPERATION AMONG NATIONS 


lvo D. Duchacek, College of the City of New York 


—with the collaboration of Kenneth W. Thompson, 
Rockefeller Foundation 


Integrating textual matter with selected readings, this new book analyzes factors in- 
fluencing the choice of national objectives and the means of attaining them. April 1960, 
600 pp., $6.50 (probable) 


9 CONSTITUTIONAL POLITICS 
Glendon A. Schubert, Michigan State University - 


For the first time, the political, social, and economic factors affecting the decisions of 
Supreme Court justices receive thorough examination. The decision-making behavior 
of the justices is studied as a form of political behavior. April 1960, 700 pp., $8.50 
(probable) 


@ AMERICAN POLITICAL THOUGHT, REVISED 
Alan P. Grimes, Michigan State University 


The author demonstrates that the political thought of each period is a manifestation of 
the. prevailing social, economic, and intellectual issues of the time. He handles the 
views of opposing and competing belief systems pertinently and objectively. 1960, 
544 pp., $6. 50 (probable) 


9 AMERICAN GOVERNMENT ANNUAL, 1960-1961 


Earl Latham, Amherst College, Editor; Richard Scammon, Governmental Af- 

fairs Institute; Warren Miller, Survey Research Center, Univ. of Michigan; 

Jack W. Peltason, Univ. of Illinois, and Rondal Downing, Univ. of Flordia; 

T Field Haviland, Jr., Brookings Institution, and Daniel Cheever, Harvard 
niv. 


Measuring up to the high standards set by its predecessors, the third Annual continues 
to illustrate the general principles of American government with timely examples. This 
year's annual focuses on the following: “The Court and the Individual"; “The Presi- 
dential Election"; "Recent Findings on Political Behavior"; “Congressional Govern- 
ment, 1959-1960”; "Recent American Foreign Policy." May 1960, 128 pp., $1.50 
(probable), paper 
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Now in the FOURTH EDITION! 


PUBLIC ADMINISTRATION . 


JOHN M. PFIFENER, University of Southern California 
ROBERT V. PRESTHUS, Cornell University 


This standard textbook provides a clear and interesting account of the 
field of administration at all levels of government. It effectively inte- 
grates the descriptive-institutional materials of administrative science 
and the behavioral analyses of administration in action. 


A Realistic Approach and Appraisal 


The nature of public bureaucracy is analyzed, as is the political environ- 
ment and its attendant pressures on the administrator. In discussing 
the traditional technical aspects of administration—organization, finance, 
and personnel—emphasis is placed on both formal content and the 
realities of the administrative process. Examples from all jurisdictions 
are included to illustrate contemporary practice. 


Reflects Current Advances in Administrative Practice 


Throughout, the authors have emphasized those areas that seem most 
important in understanding the rapid advances being made in this 
field. Unusually full coverage is given to decision making and the 
impact of the data-processing revolution in administrative fact-finding 
and planning. The analysis of the new human relations approach in 
administrative leadership incorporates many of the insights and find. 
ings of recent research in group behavior, individual motivation, and 
leadership dynamics. 4th Ed., 1960. 11 tables, charts; 609 pp. $7 


American Government—National, State, and Local 


WILLIAM VERNON HOLLOWAY and EMILE B. ADER 
—both University of Tulsa 


“A tightly knit, readable, thoroughly competent description of the organiza- 
tion and function of American government.’—Ralph K. Huitt, University 
of Wisconsin. Instructor's Manual available. 1959. 22 ills, tables; 
492 pp. $6 


American Foreign Relations 
Permanent Problems and Changing Policies 
JOHN GANGE, formerly University of Virginia 


“The best all-round book on U. S. foreign relations I have yet seen.” — 
Norman Holly, Suffolk University. 7959. 593 pp. $6.7 


International Government 
. CLYDE EAGLETON, New York University 


“The combination of judicious balance and soundly documented information 
which one has come to expect of Professor Eagleton.” —Rupert Emerson, 
Harvard University. 3rd Ed., 1957.  Illus.; 665 pp. $7 
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had been in 1797. Jay’s Treaty was the 
true cause of the strain in French-American 
relations, not any misconduct on his part 
as the American minister to France. He 
still would have saved Tom Paine from the 
guillotine even though his conduct in the 
matter should again be made a cause of 
his dismissal as minister. He continued to 
deny that he had engaged in financial specu- 
lations while he was in France. Bitterly, 
he stil insisted that Secretary of State 
Pickering had mistreated him and that he 
should have been given an official explana- 
tion of the causes of his dismissal. 

No mention is made of the Hamilton- 
Reynolds affair or a letter he wrote to 
Logan for the Republican press—an inci- 
dent important in the decision to recall 
Monroe according to the Carroll and Ash- 
worth volume of Freeman's George Wash- 
ington. But Monroe was sharply critical 
when senators revealed the contents, of 
Jay's Treaty to the press before it became 
known through officia] channels. 

The autobiography also covers the gen- 
erally neglected part of Monroe in the 
Louisiana Purchase and his Spanish mission 
of 1804-1805, concluding with its failure. 
` The editor and his assistant, Donald G. 
Baker, have provided an excellent Intro- 
duction, appropriate illustrations, a serv- 
iceable chronological Table, illuminating 
Notes, and a good Index. 

ROBERT Leroy HILLDRUP. 

. Professor of History 

Mary Washington College 


Marcus CUNLIFFE. The Nation Takes 
Shape; 1789-1837. Pp. vii, 222. Chi- 
cago: University of Chicago Press, 1959. 
$3.50. 


This is one of the volumes in the Uni- 
‘versity of Chicago’s History of American 
Civilization series, edited by Daniel J. 
Boorstin. Chronologically, it is the second 
in the series, following Edmund S. Mor- 


gan's The Birth of the Republic: 1763- 


1789. 

: The Nation Takes Shape is another illus- 
tration of the phenomenon that some of the 
best writings about America have been by 
foreigners. While Marcus Cunliffe is no 
Bryce or Tocqueville or even Brogan, he 


175 


is still in the tradition of those non-Ameri- 
cans who write about the United States 
with a freshness of insight and a cool sym- 
pathy that native historians often lack. 
Senior lecturer in American civilization at 
the University of Manchester, Cunliffe has 
a special competence in his chosen field. 
In addition, he has what more and more 
Americans seem to lose, namely, a respect 


‘for style and a gift for phrasing. While 


properly sober in his presentation of data, 
he is capable of casual aphorisms and even 
offhanded wit. Thus he remarks that 
“matter-of-factness was on occasion more 
valuable than intellectual discourse”; that 
“expediency was not an inherent vice"; 
and that the West and South were not well 
provided with "colleges, hospitals, jails, 
and other signs of high civilization." 

Cunliffe’s basic thesis is that American 
institutions and attitudes, "the American 
character," were set during the early days 
of the Republic and that, in their main 
outlines, they have remained the same. He ` 
traces the important political and intellec- 
tual developments of America's first four 
decades and sees the pervasive—and deter- 
mining—characteristic of the United States 
as “an amazingly unformed and unfettered 
society.” : 

The book is admirably readable, filled 
with relevant information, and pleasantly 
free of hackneyed emotions or procrustean 
theses. Cunliffe writes history as it should 
be written—cleanly and with a due respect 
for underlying ideas. 

SAUL K. PADOVER 

Professor of Political Science 

New School for Social Research 


R. R. PALMER. The Age of the Demo- 
cratic Revolution: A Political History of 
Europe and America, 1760-1800: The 
Challenge. Pp. ix, 534. Princeton, 
N. J.: Princeton University Press, 1950. 
$7.50. : 


The merit of this excellent book, the first 
of a projected two-volume study, lies in 
its highly successful exploitation of the idea 
of an “Atlantic Civilization” in the eight- 
eenth century. It is the author's contention 
that a single "Great Democratic Revolu- 
tion” against “entrenched aristocracy” swept 
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western culture between 1760 and 1800. 
'The revolution, he asserts, was essentially 
democratic, not so much within the twen- 
tieth-century meaning of the word, but 
rather in that it was characterized by a 
new feeling of equality, a revolt against 
older forms of social stratification, and an 
attack on the possession of government “by 
any established, privileged, closed, or self- 
recruiting group of men." 

A principle thesis of the author is that 
the American Revolution was the most im- 
portant single event in precipitating the 
revolutionary era. This was not so much 
because the American upheaval was pro- 
foundly radical, for it had an essentially 
conservative constitutional character while 
the political ideas it propagated— natural 
law, natural rights, and human equality— 
were commonplace notions in contemporary 
European thought. Rather the significance 
of the American Revolution, apart from 
its inspirational example, lay in its success- 
ful assertion of the principle that the 
people were the ultimate foundation of all 
lawful public power, together with the re- 
sort to the constitutional convention as a 
device for putting popular sovereignty into 
practical operation. 

As a consequence, the American Revo- 
lution precipitated a kind of “spiritual 
flight from the Old Regime.” A rash of 
quasi-democratic revolutionary movements 
spread across Europe in the 1780's: the 
Association movement in Britain, the Dutch 
patriotic revolt against the House of 
Orange, the Genevese uprising against the 
city’s ruling oligarchy, and the unsuccessful 
attempt to establish a “United States of 
Belgium” in 1789 with a constitution mod- 
eled on the Articles of Confederation. All 
these movements failed, in part because 
they lacked adequate mass support, but in 
part also because they did not understand 
the American idea of popular legitimacy; 
hence they fell victims to resurgent consti- 
tutional aristocracy. 

But in France, the National Assembly in 
1789 with the Abbé Sieyés as its princi- 
pal theorist seized immediately upon the 
American idea of the people as the con- 
stituent power. Thereby, the French Revo- 
lutionists came into possession of an instru- 
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ment for destroying constituted aristocratic 
authority too strong to be denied. 
Atrrep H. KELLY 
Professor and Chairman, 
Department of History 
Wayne State University 


Ricuaxp L. Perry (Ed.), under the super- 
vision of Jonn C. Cooper. Sources of 
Our Liberties: Documentary Origins of 
Individual Liberties in the United States 
Constitution and Bill of Rights. Pp. xxii, 
456. New York: New York University 
Press for the American Bar Foundation, 
1959. Distributed by Associated College 
Presses. $5.00. 


This is a documentary collection illus- 
trating the foundations for constitutional 
guarantees of individual liberties in the 
United States. It was conceived by the 
committee on American citizenship of the 
American Bar Association as a means of 
informing the average man and woman 
about "the solid foundation on which the 
structure of our individual liberties has 
long stood." Given such a prospective 
readership and such an editorial purpose— 
and confined within such a relatively con- 
cise volume—the documentary material of 
necessity had to be highly selective, and 
its value as a reference tool for specialists 
is correspondingly limited. 

In spite of this, the editor has managed 
exceedingly well with his material, ranging 
from the Magna Charta to the Bill of 
Rights. His introductions for each of the 
thirty-two documents, his annotations to 
the text, and his short list of references 
after each selection make the volume an 
excellent introduction to the study of per- 
sonal freedoms within the Anglo-American 
legal system. In view of the fact that 
earlier documentary histories on this sub- 
ject have long been out of print, the Ameri- 
can Bar Foundation has performed a laud- 
able public service in bringing out a new 
and up-to-date version. 

As mentioned above, there are inevitable 
gaps in the selections—demonstrated early 
in the book by an interval of more than 
three centuries, 1297-1606, between the 
Confirmatio Cartarum of Edward I and the 
first charter of the Virginia Company. The 
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closing of the sequence with the first ten 
amendments to the Constitution of the 
United States in 1791, also, leaves the lay- 
man with the feeling that nothing new in 
the way of civil guarantees has been added 
since then. 

The bulk of the documents are of the 
seventeenth century, and the author misses 
a good opportunity to emphasize the points 
of similarity and difference between Eng- 
lish and colonial political thought for this 
era. However, he does document the com- 
plementary nature of the materials he has 
selected, and this is perhaps all that should 
be asked of a basic source book. From the 
so-called "great charter" of Virginia in 
1618, and the Mayflower Compact of 1620, 
to the Bil of Rights in 1689, the mile- 
stones in the development of personal lib- 
erty and of the modern English constitution 
are carefully indicated. From the resolves 
of the Stamp Act Congress (1765) to the 
Bill of Rights, the rudiments of American 
constitutional development are also set 
forth. 

For beginning students and the general 


public, this is an excellent introductory. 


volume. : 
WiLLrAM F. SWINDLER 
The College of William and Mary 


Loren P. BeTH. The American Theory of 
Church and State. Pp. vii, 183. Gaines- 
ville: University of Florida Press, 1958. 
$4.50. 

The author of this book explains his pur- 
pose with the observation that “those of us 
who agree with the Jeffersonian tradition 
have no reasoned philosophical basis for 
our position, for the writer of the Act for 
Religious Freedom [1785] and our modern 
court justices seem to have arrived at the 
concept almost intuitively.” ` He concludes 
with the not excessively modest assertion 
that he has.provided "the first completely 
reasoned theory of . . . ‘partial separation’ 
which has been produced in America since 
the time of Madison and Jefferson.” Un- 
fortunately, however, only thirty pages of 
the book are devoted to this “modern 
theory.” The remaining five chapters pro- 
vide a conventional historical account of 
the English background, the American colo- 


nial situation to 1775, the Revolution and. 
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Constitution, the period of "testing" the 
principle between 1800 and 1958, and the 
major areas of contemporary conflict. Any : 
brief survey of so vast a subject is neces- 
sarily cramped; and this one is not re- 


‘deemed by extraordinary accuracy, brilliant 


generalization, or originality of interpreta- 
tion, while the author's own deprecation of 
historical methods when used by the Court 
in its decision-making (pp. 87-89) tends 
to undermine the reader's confidence in so 
long an historical prologue. 

Professor Beth’s positive but lamentably 
brief case for "partial separation" is based 
first of all on a classification and reasoned 
dismissal of the seven other possible types 
of church-state relationship: Pure Theoc- 
racy, Total Separation, Mixed Theocracy, 
Total Identification, Total Conflict, Eras- 
tianism, and Totalitarianism. He then 
argues, as have J. N. Figgis, R. M. MacIver, 
and others, for a “pluralistic” understand- 
ing of the democratic state in which the 
"state" is by no means considered to be 
the only social organization of importance. 
He sees the churches, for example, as pro- 
viding a major means for persons to exer- 
cise moral choice, and he recognizes the 
unfortunate way in which collective terms 
such as “church” and “state” veil the prob- 
lem of personal liberty just as the institu- 
tions in actuality often limit that liberty. 
He holds that a policy of maximized separa- 
tion, as defended by Jefferson and defined, 
for example, by the Supreme Court in the 
McCollum decision against “released time," 
frees the state of alien tasks, favors or 
hinders no groups, strengthens the churches, 
and brings to individuals as much religious 
liberty as is compatible with the general 
welfare. He recognizes, nevertheless, that 
“partial separation" will not eliminate con- 
flict but only minimize it, since all people 
do not hold the same views of the "general 
welfare" nor, for that matter, do they 
agree on the meaning of democracy. Be- 
cause the state is the only secial organiza- 
tion to which everyone belongs, it must 
assume an adjudicatory role when conflict 
arises. 

Professor Beth's argument is vitiated by 
a tendency to ignore the social and intel- 
lectual role of religious institutions and 
ideas and by a very narrow conception of 
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religion; but his position provides a valu- 
able and persuasive basis for further dis- 
cussion of a crucial American issue. 
SYDNEY E. AHLSTROM 
Assistant Professor of History 
Yale University 


ELEANOR FLEXNER. Century of Struggle: 
The Woman’s Rights Movement in the 
United States. Pp. xiv, 384. Cambridge, 
Mass.: Belknap Press of Harvard Uni- 
versity Press, 1959. $6.00. 

This author’s purpose is to tell the full 
story of the woman’s rights movement not 
only as a narrative of personalities and 
events but also as a mounting force of ideas 
and experiences involving many men as well 
as women, many states, many parties, many 
political and economic and historical cir- 
cumstances. Its thesis holds that “the op- 
portunity for complete human development 
could not and should not have been with- 
held from one half of the nation because 
opportunity inevitably brought with it new 
problems, for the extension of greater par- 
ticipation (and responsibility) to additional 
sections of the population is the essence 
of democratic growth” (p. vii). 

This account of the suffrage movement is 
therefore interwoven in every decade with 
the activities of the growing numbers of 
women workers and their efforts: for better 
hours, wages, and working conditions, as 
well as the classic struggles of women to 
enter institutions for higher education and 
the professions. The history of American 
social thought and the cultural lag between 
the leaders and the proletariat are not 
understood until such discrete but related 
histories are treated as one. 

The devious and dishonest maneuverings 
of the “bosses” and the brewers are better 
known than the flagrant and pompous cam- 
paigns of the national party leaders, Lodge 
of Massachusetts, Wadsworth of New York, 
Reed of Missauri, Borah of Idaho, and the 
southern senators. The women who car- 
ried the movement from one decade to 
another are seen not so much as inspired 
and dedicated as forward-looking and intel- 
ligent, and above all as well trained and 
experienced. When they were anything less 
than hard-working and efficient, they merely 
aroused their opponents and lost their 
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cause. That there would be two national 
societies to promote the cause, working by 
quite different methods and from deeply 
opposing social ideologies, the conservative 
and the radical, this author takes for 
granted, as did the leaders themselves. This 
bifurcation of interests was inevitable in 
a period of intense economic development 
during which forces polarized in the midst 
of widespread unrest, and in the meantime 
victories would also continue to be won 
by each until one or the other became 
dominant. 

The outstanding qualities of the book are 
the flexibility and elegance of the writing, 
the variety and scope of the evidence, the 
vividness of the detail, and the gathering 
force of the drama which builds up firmly 
to its final climax and unwinds briefly in 
the concluding chapter. Men as well as 
women have much to gain from the retell- 
ing of this revealing chapter of our nation’s 
history. 

KATE HEVNER MUELLER 

Professor of Education 

Indiana University 


RosERT H. Rew. American Degree Mills: 
A Study of Their Operations and of 
Existing and Potential Ways To Control 
Them. Pp. xii, 99. Washington, D. C.: 
American Council on Education, 1959. 
$1.00. 

Mr. Reid undertook this study in an 
effort to increase the prestige of American 
higher education abroad, to ascertain the 
scope and significance of diploma mill ac- 
tivities, and to explore some of the possible 
solutions to the problem. Degree mills are 
defined as institutions purporting to be col- 
leges or universities which confer “quick- 
way" degrees, usually by mail order, upon 
payment of a fee of $150.00 or more. The 
traffic involves bogus bachelor's as well as 
masters and doctor's degrees. It is esti- 
mated that such institutions operate a 
$75,000,000 business affecting 75,000 stu- 
dents annually. The study indicates that 
there may be as many as two hundred un- 
ethical institutions granting such unearned 
degrees in thirty-seven states and involving 
nationals in at least forty-two foreign 
countries. 

In an effort to find ways in which to 
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curb the activities of such fraudulent insti- 
tutions, the author examined the efforts 
of selected voluntary organizations, federal 
agencies, and state governments. Twenty- 
two national professional organizations were 
canvassed. The replies revealed limited 
knowledge of specific activities, some mis- 
information, and numerous limitations on 
the possibility of definite control over de- 
gree mills (p. 15). Efforts of voluntary 
organizations have been sporadic and have 
had little long-range effect. 

The study lists the following federal 
agencles as those most directly involved 
in exposing deceptive educational institu- 
tions: United States Office of Education, 
Department of State, Department of Jus- 
tice, Veterans Administration, Post Office, 
and Federal Trade Commission. The au- 
thor reveals that the files of these agencies 
contain extensive records, some dating back 
more than seventy-five years, describing 
federal effort to cope with the problem. 
He observes that federal agencies are not 
directly responsible for the control and 
supervision of education. As a consequence 
authority and effort have too often been 
ineffective and frustrating. This lack of 
authority is the basic factor in the whole 
diploma mill problem (p. 19). . 

Reid feels that the efforts of voluntary 
and federal agencies to control the activi- 
ties of fraudulent institutions are unneces- 
sarily hampered by the lack of responsible 
state authority. “It cannot be said that 
most States exercise even the minimum 
degree of control for the maintenance of 
educational quality among private degree- 
granting institutions" (p. 62). He traces 
the major weaknesses to inadequate stat- 
utes providing for granting of charters or 
rights of incorporation, along with what he 
describes as a widespread absence of spe- 
cific minimum educational standards, and 
a total lack of uniformity in state Jaws. 

The study results in two conclusions 
which are stated as recommendations. 
“Basic is the need for concerted action by 
the States leading to the adoption of uni- 
form legislation which sets minimum stand- 
ards for the licensing and operating of all 
higher education—with special control of 
degree-granting privileges" (p. 77). The 
suggestion is made that the Council 
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of State Governments is the appropriate 
agency to undertake this assignment and 
that the California law might serve as a 
model. Assuming that satisfactory state 
legislation will be enacted, the author sees 
the need for supplementary federal legisla- 
tion to plug the “loopholes in interstate and 
international control.” He therefore recom- 
mends a full Congressional hearing looking 
toward federal legislation. 

This report is a valuable addition to the 
literature of a long-standing and vexing 
problem confronting American higher edu- 
cation. It should stimulate renewed efforts 
to find effective measures to cope with the 
problem. 

Hanorp A, HASWELL 

Director, Higher Education 

Programs Branch 
United States Office of Education 


Lyman A, GLENNY. Autonomy of Public 
Colleges: The Challenge of Coordina- 
tion. (Carnegie Series in American Edu- 
cation.) Pp. xviii, 325. New York: 
McGraw-Hill Book Company, 1959. 
$5.95. 


Public higher education has refinements 
of problem areas which are usually 
neglected by all but the insiders. This 
book lucidly calls needed attention to these 
areas. Behind the scenes there are admin- 
istrative tensions which need examination 
and new solutions demanded for the diff- 
culties revealed. . 

The issue is the co-ordination of policy 
and practice among the educational units 
which compose a state's system. of uni- 
versity and collegiate institutions. What 
should be the over-all policy body; what 
sort of administrative staff should it entail; 
what autonomies should remain vested in 
the individual institutions; how can quality, 
planning, economy, and fluidity of purpose 
be assured throughout the operation of a 
state system? ° 

These are not easy questions. And the 
right answers—if there are some general 
principles to be accepted—have admittedly 
not yet been discovered. ` Diversity in prac- 
tice among states is as prevalent here as 
in other phases of our pluralistic educa- 
tional provisions. Much depends, it would 
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appear, upon the quality of leadership at 
the level of the administrative officer, the 
chancellor, executive director, or whatever 
of the state system. There must be a 
professional contribution of insight, of re- 
search, and of educational philosophy in 
the area of long-time planning in relation 
to future needs and sound educational pro- 
visions which can be placed persuasively 
before what should be an over-all trustee 
body chosen on nonpolitical grounds. 

Much also depends upon the fiscal rela- 
tion of the system to the state budgetary 
or other responsible state financial agency. 
It has certainly proved true that the au- 
thority of the exchequer can become the 
authority over policy and important inter- 
nal college decisions. The need for a prin- 
ciple of relating agreed budgets to internal 
flexibility of allocation is clearly urgent. 
One detail here is that the so-called “line 
budget" should clearly be abandoned, and 
limitations should be imposed on budgetary 
or legislative committees! preaudit of 
needed expenditures. Another confusion 
arises from the lack of uniform agreement 
on personnel practices regarding salaries, 
promotions, tenure, and the like. 

What of the control of educational 
policy which may well be eroded from 
autonomous judgments and may make the 
decisions actually reached stem from non- 
educational considerations? 

It is all of these issues, deriving from 
actual experience, to which this book calls 
attention. Its conclusions, as far as they 
go, are sound and valuable. 'The author 
does make it clear that pioneering and con- 
structive thought is now due in these 
mooted areas. Perhaps one of the func- 
tions of a new National Commission on 
Higher Education appointed from top edu- 
cators, which has been proposed in several 
quarters, would be to move into this area 
with recommendations for consideration of 
the presently diversified state policies. 

: Orpway TEAD 

Board of Higher Education 

New York City 


ROBERT J. ALEXANDER. The Bolivian Na- 
tional Revolution. Pp. xviii, 302. New 
Brunswick, N. J.: Rutgers University 
Press, 1958. $7.50. 
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With The Peron Era and Communism in 
Latin America Robert J. Alexander has, 
some time ago, established himself not only 
as one of the ablest but also as one of the 
most reliable and detached reporters of 
the Latin-American scene. His work, more 
perhaps than anybody else’s, has forced the 
revision of many a prejudice that previ- 
ously blurred the vision of North American 
commentators. In his latest volume, Tke 
Bolivian National Revolution, he declares 
himself not so detached, as his sympathies 
are clearly on the side of the revolution- 
aries. Yet, his objectivity is little affected 
by. this. He withholds neither criticism 
from Bolivia's new leaders nor sympathy 
and understanding from their antagonists. 

With his customary exhaustive precision 
which, paradoxically, makes also for excel- 
lent reading, Alexander covers every aspect 
of the revolution of 1952 which, along with 
the Mexican and Cuban revolutions of 1910 
and 1959 respectively, ranks as the most 
significant event of modern Latin America. 
There were numerous Bolivian revolutions 
prior to 1952. But most.of these were in 
the nature of mere coups d’état resulting 
in little except turnovers in the ranks of 
those exercising but not actually holding 
power. The system itself had always re- 
mained unchanged: semifeudal; superim- 
posed on two unassimilated and even 
largely unassociated national groups, one 
Spanish, one Indian; and operating for the 
benefit of an elite composed of Army, 
landowners, tin barons and, until the middle 
of the nineteenth century, the Church. 

The revolution of 1952, led by Victor Paz 
Estenssoro and Hernan Siles, changed not 


' only the government but the system. It 


was not a bloody affair, and its purpose was 
not vengeance. It lasted barely three days. 
Led by Movimiento Nacionalista Revo- 
lucionario (MNR) and enjoying for once 
wide, popular support, it was able to sweep 
aside not merely a group of military leaders 
but the entire army which, for so long, had 
successfully maintained itself as the center 
of political power while otherwise doing 
little except losing “every war in which it 
was engaged, including the last one with 
Paraguay.” 

The ensuing policy measures reflect the 
magnitude of Bolivia’s change. The army 
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was first abolished and then reorganized as 
a tool less of military than of educational, 
economic, and technological policy, func- 
tioning both as a corps of engineers and a 
school for Indians. Agricultural reforms 
brought large-scale distribution of land. 
The great tin corporations were national- 
ized with compensations still to be nego- 
tiated, a vital condition for restoring 
Bolivia's credit standing. Other natural re- 
sources were opened for exploitation, par- 
ticularly oil and iron ore, Highways were 
built to establish for the first time a modern 
market economy. Small private industry 
was encouraged and diversified to free the 
country from its excessive dependence on 
outsiders. And a great deal of social legis- 
lation was adopted to, ensure the Indian 
masses:a more equal share in the antici- 
pated benefits. 

That so vast a program in so under- 
developed a country should run into diff- 
culties was inevitable. It was opposed by 
the forces of the past: defeated colonels, 
expropriated tin barons, frustrated labor 
leaders, feudal business men who failed to 
be stimulated by the profit motive to make 
their firms more efficient. It was opposed 
by those who thought of themselves as the 
' wave of the future: two kinds of commu- 
nist parties, two kinds of Trotskyite par- 
ties, and several kinds of rightist parties 
which, as in France, sound the more to the 
left the more right they stand. It was 
opposed by its own sheer magnitude which 
has made Bolivia temporarily more depend- 
ent on foreign assistance than she was 
under the regime whose overthrow was 
partly explained on the ground that it kept 
the country excessively dependent on for- 
eigners. . And finally, reforms of this kind 
could not but be suspect of communist 
inspiration—a suspicion which may serve 
Poland well but hardly a country whose 
total.deficits in recent years are taken care 
of by the United States. However, as Alex- 
ander amply shows, there seems no danger 
of this in the Bolivian Revolution. For, 
"the Communists," he writes, *have been 
most successful in those nations without a 
strong national revolutionary party or some 
other party with a mass appeal, capable of 
meeting them on their own grounds and 
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among the groups from whom they espe- 
cially draw support.” j 

Alexander gives the first complete picture 
of the continuing Bolivian Revolution and. 
beyond this, of Latin-American issues and 
trends in general. The book is soberly 
written, thoroughly documented and, what 
is particularly appreciated during a period 
when a country enters into a new epoch, 
full of excellent excerpts from basic writ- 
ings and- programs such as will delight the 
student of sources as well as permit the 
reader to make his conclusions independent 
of the author's judgment. In all, this is 
an authoritative contribution to the politi- 
cal literature on Latin America. One would 
have welcomed, however, a few additional 
maps illustrating geopolitical, ethnic, cli- 
matic, and economic factors of a country 
as yet so unknown and seemingly remote 
even to many Bolivians. 

LEOPOLD Kona 

Visiting Professor of Economics 

University College of Swansea 

Swansea, Wales 


EUROPEAN HISTORY AND 
GOVERNMENT 


Danet H. Tuomas and Lynn M. Case 
(Eds.). Guide to the Diplomatic Ar- 
chives of Western Europe. Pp. xii, 389. 
Philadelphia: University of Pennsylvania 
Press, 1959. $7.50. 

Research workers in many fields will ex- 
tend a welcome to this volume prepared 
in honor of Dr. William E, Lingelbach, for 
many years Professor of European History 
at the University of Pennsylvania. Several 
attempts have been made since the war to 
provide an up-to-date guide to record re- 
positories, notably R. H. Bautier's "Bib- 
liographie selective des guides d'archives" 
in The Journal of Documentation, Vol. 9 
(1953) and in the fifth volume of the jour- 
nal Archivum (1955), which is entirely de- 
voted to a directory of the record offices 
in all countries. By confining their scope 
to the dipomatic archives of Western 
Europe the editors have contrived to pro- 
duce a work, which on its rather narrower 
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front, far surpasses in scale and usefulness 
its predecessors in the field. The historical 
introductions to each section, in particular, 
are very valuable since all too often a 
faulty understanding of the mode of growth 
of an archive can seriously mislead a re- 
searcher as to the nature of the materials 
which he may find there. Several of these 
introductions, that to the section on Bel- 
gium, for example, are readable essays in 
their own right. There follows in each case 
a description of the organization and classi- 
fication of the records which used in con- 
junction with the bibliographies concluding 
most sections will enormously lighten the 
burden of scholars who are planning a visit 
to a foreign record office. Much useful 
information is added of a severely practical 
kind, such as conditions of access, hours of 
opening, arrangements for securing repro- 
ductions, and even some helpful suggestions 
on accommodation. 

It is quite natural that in a volume 
prepared by a large number of contributors 
there should be some divergences of scale, 
presentation, and method. 'The section on 
the archives of Spain by Dr. Lino G. 
Canedo seems to be worthy of special 
praise for its lucid exposition of a compli- 
cated subject on which explicit information 
is not at all easy to secure. Parts of the 
section on Great Britain appear to be 
rather thin and not quite up to date: it 
was a pity, for example, that the great and 
comparatively recent accessions of Cam- 
bridge University Library in this field 
should have passed unrecorded, especially 
the papers of the Prime Minister, Stanley 
Baldwin, and the political and ambassa- 
dorial archives of the First Marquess of 
Crewe and the First Baron Hardinge of 
Penshurst, as well as the enormously exten- 
sive records of the great mercantile house 
of Jardine Matheson of great importance 
for the study of the opening up of China 
in the nineteenth century: and one would 
have also expected to find a reference to 
the Milner papers, vital to historians of 
South Africa, preserved at New College, 
Oxford. It may well be argued, however, 
that the space saved has been more usefully 
' employed in recording the holdings of less 
accessible and familiar repositories further 
afield. It is hoped that this rather insular, 
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not to say parochial, criticism will not mask 
this reviewer’s enthusiasm for the project 
and its execution upon which the editors 
are to be warmly congratulated. 
A. N. L. Munsy 

Fellow and Librarian 

King’s College 

Cambridge 


MicHAEL Curtis. Three Against the Third 
Republic: Sorel, Barrés, and Maurras, 
Pp. 313. Princeton, N. J.: Princeton 
University Press, 1959. $6.00. 

Three Against the Third Republic is a 
study of the extremist critique of the 
governmental institutions and ideology of 
France at the start of our century. It 
draws this critique from the works of three 
men: Maurice Barrés, provincial aesthete, 
contemptuous of Paris and parliament and 
yet fascinated with them; Charles Maurras, 
terrible polemicist and rabble-rouser for 
aristocratism and the spiritual oneness of 
France; and Georges Sorel, technocrat and 
ex-engineer, who beginning at forty-five 
gave his full time to prophesying the end 
of politics. Barrés and Maurras sought a 
strengthening of the state, Sorel the re- 
verse; egalitarianism and popular sover- 
eignty were, though, loathsome to all three. 

The author’s choice of men is a good 
one, but his method is not. He rehearses 
their charges against the regime under suc- 
cessive heads: democracy, the Revolution, 
decadence, and so forth. The result is a 
dreary catalogue of their contentions com- 
plete with double entries. No full or cred- 
ible picture of them emerges. Worse, much 
of their indictment gets lost in piecemeal 
paraphrase, and then to refute them is 
easy—and unconvincing. Nonetheless the 
author does sometimes refute them aptly, 
as when he opposes Sorel’s praise of social 
violence to his stress on “juridical princi- 
ples” or on industrial output, or when he 
points out the absurdity of Maurras’ re- 
garding France as more French in the’ 
seventeenth century than in the nineteenth 
and seeking national unity and strength 
through decentralization; not, however, 
when he calls Barrés paradoxical for mixing 
naturalistic sociology with the aesthetics of 
"individual sensitivity.” 


The book also has lesser faults. The 
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introductory chapters lack clear focus and 
rules of relevance. There is much showy 
scholarship throughout. Some refutations 
are merely counteraffirmations, and some 
quarrels are largely quarrels over words, 
for example, the one over "state" and 
“nation.” But most irritating are the in- 
adequately identified persons, institutions, 
and events. Knowing allusions abound. 
Writes Henri Peyre, “The author feels 
French history.” He also understands it, 
but unfortunately he does not take the 
requisite pains to let his reader in on its 
secrets, One must come to him pre- 
equipped. The pity is the greater for his 
being an accomplished stylist, one able to 
make himself delightfully clear, as when 
he says of Barrés that he “preached disci- 
pline, sacrifice, and austerity, but not for 
himself,” of Maurras that he raised “preju- 
dice to the level of a science,” and of Sorel, 
prolific and inconstant author, that “all his 
writings were rough drafts for a book he 
never wrote." ` 
RuporPH BINION 
Assistant Professor in History 
Columbia University 


Kart W. Deutscu and Lewis J. EDINGER. 
Germany Rejoins the Powers: Mass 
Opinion, Interest Groups, and Elites in 
Contemporary German Foreign Policy. 
Pp. xvi, 320. Stanford, Calif.: Stanford 
University Press, 1959. $6.50. 

. This is a notable study of the basic 
situations and conditions at work in the 

making of contemporary German policy. 

It examines the seven popular views about 

predominant influences shaping foreign pol- 


icy and considers the relationship of mass’ 


opinion with the influence of governmental 
institutions, private organizations, informal 
interest groups, and elites. "The authors 
seek to determine what basic political 
images, values, and beliefs influence Ger- 
man decisions, especially those which shape 
foreign policy. After a scholarly scrutiny 
of the inventories of public opinion polls, 
they accept the reliability of competently 
conducted polls "within reasonably well 
known limits of accuracy." 

The Chancellor's power and responsibility 
for determining public policy and the roles 
of governmental institutions and elites are 
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presented with remarkable thoroughness. 
These include members of parties behind 
the political parties, leaders of trade unions, 
the key employers, the directors of farm 
associations, the spokesmen of the major 
churches, effective leaders of the press, 
periodicals, radio, and television, and the 
university rectors with pervasive influence. 

The authors analyze the aims of foreign 
policy-makers, the influences of mass opin- 
ion, internal civil ‘and military elite groups, 
and the pressures of the principal foreign 
powers and certain smaller states. A de- 
tailed review of the system in operation 
considers the recovery of German influence 
through the European Coal and Steel Com- 
munity (ECSC), the North Atlantic Treaty 
Organization (NATO), the Paris agree- 
ments, the reparations settlement with Is- 
rael, the attempted negotiations with Rus- 
Sia, and the economic miracle of the 1950's, 
Meanwhile the patterns of influence in the 
foreign policy process are undergoing dra- 
matic changes (pp. 204-216). In a brilliant 
concluding chapter the authors consider 
nine possible roles for the Republic in the 
early 1960's. 

The first criticism of this study is the 
number of disparate chapters. The defini- 
tion of an “elite” is too succinct for the 
general reader. The elite inventories are 
not examined for a critical evaluation of 
the conductors of one of the controversial 
public opinion polls. 'The present weight 
of the great historians and their historical 


.philosophies is omitted from “Historical 


Memories and Present Aspirations." 

This book reflects the superior quality of 
the scholarship of Professors Deutsch and 
Edinger and the adequacy of their source 
materials. They possess a profound knowl- 
edge of this important subject and give 
full credit to their German colleagues who 
have pioneered in elite and poll research. 
The authors show how able scholars doing 
research work involving several fields are 
capable of constructing an impressive syn- 
thesis. Their study should be read by all 
social scientists concerned with contempo- 
rary Germany and by general readers inter- 
ested in the German problem. 

RarPu HaswEeLL Lutz 

Professor.of History, Emeritus 

Stanford University 
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WorrGANG HinscH-WEBER. Gewerkschaf- 
ter in der Politik: Von der Massenstreik- 
debaite zum Kampf um das Mitbestim- 
mungsrecht. (Writings of the Institute 
for Political Knowledge, Vol. 13.) Pp. 
xv, 170. Köln: Westdeutscher Verlag, 
1959. DM 18.50. 


Thirteenth in a series of monographs and 
books to be produced by the Institute for 
Political Science of the Free University of 
Berlin, this study competently summarizes 
the pre-World War II history of German 
labor unions and offers a rather detailed 
account of the maneuverings, strategies, 
and struggles leading up to the enactment 
of the codetermination laws of 1951 and 
1952. 'Ihe term "codetermination" refers 
to postwar arrangements providing labor 
union representation on the supervisory 
boards and in the day-to-day management 
of German industrial enterprises. The au- 
thor of the present study bases his prewar 
history entirely upon published sources. 
For the story of the developments since 
World War II he relies both upon pub- 
lished sources and upon union documents 
and interviews with officials of the German 
Federation of Labor. An Appendix pre- 
sents some useful statistics on historical 
trends in union membership in Germany. 

A study of this sort is welcome, espe- 
cially insofar as it reveals some hitherto 
unknown details and insofar as it indicates 
a growing interest of some German political 
scientists in empirical study of political 
process and in the politically significant 
activities of private groups. On the whole, 
however, the book must be set down as 
a rather pedestrian work which tells us less 
than American scholars have already done 
about the significance of codetermination. 
Herbert Spiro, for example, has more co- 
gently analyzed the relation of the codeter- 
mination issue to German politics and social 
relations. William McPherson has far more 
systematically explored its meaning for the 
rank and file’ worker. Edwin Beal has 
more imaginatively placed codetermination 
in the perspective of history and ideology. 

Hirsch-Weber sees codetermination and 
the 1919 general strike against the Kapp 
Putsch as the prime historical examples of 
German union militancy in behalf of work- 
ers! ideals, in contrast to the ignominious 
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appeasing posture of the làbor movement 
when Hitler came to power in 1933. Be- 
cause the institution of codetermination 
involved a rather extended struggle, a lot 
of fervent rhetoric, and the threat of politi- 
cal strikes, it can stand superficially as a 
symbol of labor militancy against business 
interests. In the years since it was intro- 
duced, however, it has served to knit unions 
more closely into the economic and social 
fabric, thus proving itself a highly con- 
servative institution. and one with rela- 
tively few economic advantages for work- 
ers. Hirsch-Weber would doubtless have 
seen it in clearer perspective if he had 
examined its history since 1952. Codeter- 
mination may be more significant as a facet 
of the feverish program of postwar German 
economic and military reconstruction than 
as a symbol of militant pursuit of labor’s 
democratic ideals. 
Murray ÉDELMAN 
Professor of Political Science 
University of Illinois 


NonBERT MuHLEN. The Incredible Krupps: 
The Rise, Fall, and Comeback of Ger- 
many’s Industrial Family, Pp. xi, 308. 
New York: Henry Holt and Company, 
1959. $5.00. 

There is much of interest for everyone 
in this scholarly, exciting book. In fact it 
is as incredible as the Krupps themselves. 
Norbert Muhlen has written with objec- 
tivity and sparkle about the 150-year life 
span of the Krupps and has managed in the 
process to inform and entertain us while 
exposing Europe's most controversial fam- 
ily, a family whose known roots go back 
to 1587. 

From the “penniless refugee," Arndt 
Krupp, who made a fortune out of the 
tragedy of the Black Plague, to the present- 
day Alfred, who has rebuilt the Krupp 
dynasty, there are greed, determination, in- 
dustrial genius, singleness of purpose, inter- 
national intrigue, human frailty, and politi- 
cal nepotism in the Krupp men. There is 
also the industrial matriarchy of “Big 
Bertha" Krupp in an age when women had 
not yet publicly announced their superiority 
over men. 

In this reflection of ourselves in the 


successful family biography of Krupp, there ` 


thew 
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Professor on International Relations at the Maxwell Graduate 
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is evidence of no love or warmth of self- 
sacrifice. Asthmatic, rheumatic 
Fritz,” son of “steel-tough” Alfred, made 
a halfhearted attempt at marriage for love, 
but the eight-years delayed nuptials to 
Marga Von Ende are explained by Muhlen: 
“No deep affection, let alone passion, bound 
Fritz to Marga or vice versa.” 

In the late sixteenth century Amdt con- 
verted a general store into great real estate 
holdings . . . . “This Black Plague... 
Esseners believed the end of the world had 


come . . . offered their lands to the first 
buyer . . . Arndt Krupp bought all the 
real estate at prices far below 
value . . . ." In 1707, George Krupp, 


Essen's richest man, used his job of town 
clerk to such general and family advantage 
that he was tried after indictment on twelve 
counts . . . “he did not pay any of the 
taxes which he imposed on his fellow citi- 
‘zens, he gave no accounting of the town's 
financing, he hid the account books at his 
home, he appropiiated building materials 
. . . rather than deny his guilt he tried to 
explain it away with a show of arrogance 
...in the end the judge found most charges 
tue..." 

Two hundred and forty years later in 
1947, a fifth generation Krupp, Alfred, be- 
ing tried before the American Military Tri- 
bunals at Nuremberg, Germany .. . “con- 
sidered himself an innocent victim of 
old slanders against his family and his 
trade... .” 

Alfred Krupp of the mid-nineteenth cen- 
tury stole England’s secrets of casting steel. 
Then he returned to astound them and the 
world with the first cast steel cannon. The 
Kings of Cannons have always sold arms 
of war to friend and foe. . . . “If it will 
improve business they are free to bash in 
each other's heads. As far as I am con- 
cerned I am satisfied . . .” wrote a Krupp 
from Paris in 1839. Fritz Krupp was a 
different Krupp. His homosexual cavorting 
on the Isle of Capri finally brought censure 
from Kaiser Wilhelm and world scorn. 

The one thread binding five generations 
of Krupps is that of an inbred conviction 
that "Business is Business." No moral, po- 
litical, or human considerations have been 
allowed to interfere with the production of 
goods, whether for war or peace, or to pre- 
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vent their free sale on world markets. Per- 
haps this is what Krupp manager and super 
salesman Berthold Beitz meant in 1959 
when, having being attacked by Chancellor 
Adenauer for Krupp's growing business 
with the Soviet Union, he said, “I am a 
businessman, I do not understand politics. 
... Let Adenauer have his politics and 
let us do our business. . . . Private in- 
dustry works without political considera- 
tions, while governments change. . . .” 

As Norbert Muhlen so clearly shows, this 
incredible Krupp family has not yet learned 
its historic lesson, although it has recov- 
ered its industrial power. Today's head, Al- 
fred, who was formerly incarcerated for 
war crimes, will pass on to his young son, 
Arndt, one of the world's six greatest for- 
tunes. Perhaps young Arndt will continue 
to make for the world only the present in- 
struments of peace for that is the direction 
of present-day West Germany, and as Nor- 
bert Muhlen ends his brilliant book “as 
Germany goes so goes Krupp." 

Frank L. HowrEY 

Vice President 

New York University 


Joser Korser. The Communist Subver- 
sion of Czechoslovakia, 1938-1948: The 
Failure of Coexistence. Pp. xii, 258. 
Princeton, N. J.: Princeton University 
Press, 1959. $5.00. 


The fall of democratic government in 
postwar Czechoslovakia still defies defini- 
tive treatment because important materials 
remain unavailable. But there is no dearth 
of writings which purport to reconstruct 
and analyze the developments leading to 
the 1948 crisis. The author of this latest 
contribution was an adviser to Jan Masaryk 
at one time and represented his country in 
Belgrade when the Communists took con- 
trol. 

Following a truncated introduction of 
Czechoslovak life and politics before 1938, 
the author documents the changing party 
lines of the Communists from the time of 
Munich until the Soviet Union joined the 
West against Germany. The account will 
not surprise readers already familiar with 
the litmus characteristics of native Com- 
munists when Moscow speaks. With the 
wartime alliance in effect, Communists as- 
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sumed "the guise of patriots" without les- 
sening their determination to overthrow the 
bourgeois system in postwar Czechoslo- 
vakia. 

Considerable attention is also given to 
the actions and views of Benes and other 
political victims of Communist duplicity. 
Benes’ desire to escape the fate of Polish 
and Yugoslav governments-in-exile, his con- 
viction that close ties with the Soviet 
Union were necessary, and his optimism, 
following the 1943 negotiations in Mos- 
cow, that democratic and Communist in- 
terests could coexist are appropriately 
noted. : Benes’ abstention from political 
haggling and democratic disunity were ele- 
ments in the 1945 formation of a coalition 
government that strengthened the Commu- 
. nist position. 

The increasingly illegal and demagogic 
activities of the Communists after libera- 
tion are recapitulated by various examples, 
but this “infiltration in width and depth” 
is not systematically investigated. The gov- 
ernmental crisis that brought Communist 
victory is treated at greater length. 

This book does illustrate that Communist 
success was not an abrupt operation, but a 
culmination of infiltration and increasing 
pressures. It does not, however, come to 
grips with the relative collapse of the demo- 
cratic opposition. Nor is the author con- 
sistent in his interpretations of Benes’ po- 
sition. He describes Benes’ awareness of 
Communist dangers and elsewhere empha- 
sizes that fundamental to Gottwald’s vic- 
tory was the naive assumption shared by 
Benes with others that Communists were 
Czechoslovakians first and that they re- 
spected democratic processes. 

These and lesser shortcomings have re- 
sulted from the generalized treatment given 
to important problenis, The book contains 
some unpublished documentation and per- 
sonal records that are not revelational: 
they serve ass corroborating evidence of 
earlier accounts. Written somewhat dis- 
passionately, this work is useful as a sum- 
mary, but it makes no major contribution 
to existing information. 

STANLEY J. ZYZNIEWSKI 

Assistant Professor of History 

University of Virginia 
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W. K. Jorpan. Philanthropy in England 
1480-1660: A Study of the Changing 
Patiern of English Social Aspirations. 
Pp. 410. New York: Russell Sage Foun- 
dation, 1959. $6.00. 

Oftener than not college presidents who 
enter administration through the profes- 
sorial door find themselves forced to give 
up teaching, as well as research and writ- 
ing in their former fields of interest. Hap- 
pily W. K. Jordan, until recently the presi- 
dent of Radcliffe College, is an exception. 
He not only teaches a course in the Har- 
vard Graduate School, but for some years 
has been engaged in a significant research 
project that now reaches the, publication 
stage. The author describes his book as 
"the first of a series of volumes dealing 
with the changing pattern of man's aspira- 
tions" in a period in which he “began to 
move out into a new and unexplored terrain 
of social responsibility.” 

The most fully recognized manifestation 
of this movement hitherto has been the 
great body of social legislation passed un- 
der the first Elizabeth. Professor Jordan 
evaluates this program of “irreversible so- 
cial gain” with great cogency. But the 
“mechanisms of relief" under which the 
state was ready after 1957 to enter if the 
need arose were intended, he thinks, more 
as “a system of co-insurance” to be used 
only if and when the resources of the com- 
munity broke down. It is his contention 
that, broadly speaking, the burden of so- 
cial responsibility throughout the period in 
question was borne by private charity. 

A study of private charity then would 
presumably show the way in which the 
burden was met. But Professor Jordan’s 
quest goes deeper still than that. A man’s 
benefactions, he believes, mirror his own 
nature and aspirations. Hence a large- 
scale study of the private giving of all 
classes may be expected to furnish a key 
to those aspirations and the way in which 
they changed in an-age that perceptibly 
moved from primarily religious preoccupa- 
tions to secular concerns. 

With this as his basic assumption, Pro- 
fessor Jordan has carried forward a task 
that matches in magnitude the bold and 
imaginative idea on which it was conceived. 
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Two urban centers and nine representative 
English counties are the laboratory and 
thousands of extant wills of all classes in- 
volved, the chief source for the study. The 
author is well aware. of pitfalls. A whole 
section on Frailties of the Method warns, 
while at the same time it-disarms and re- 
assures the reader. The resultant data 
throw new light on differences of class as 
well as differences within class; and on 
local variables. The curve they plot shows 
a shift from primarily religious to secular 
giving that ranges all the way from be- 
quests for public buildings and the found- 
ing of schools, to providing apprenticeships 
for apt young tradesmen and marriage sub- 
sidies for worthy young women. In gen- 
eral, the author sees an ever-widening sen- 
sitivity to human suffering and a turn from 
parochialism to a more national outlook. 
The three remaining volumes will deal more 
particularly with specific localities. Not 
everyone may agree with the author’s basic 
assumption or with every detail of his in- 
terpretation. But the data alone are of 
tremendous significance, and will in the fu- 
ture furnish grist for many mills. I con- 


fess to thinking the book one of the most . 


impressive pieces of historical scholarship 
that has come my way for 4 long time. 
| MILDRED, CAMPBELL , 
Professor of History 
Vassar College 


AsHER Lez (Ed.). The Soviet Air and 
Rocket Forces. Pp. 311. New York: 
Frederick A. Praeger, 1959. $7.50. 


This timely and informative volume is 
edited by Asher Lee, an internationally 
known British expert on military aviation. 
He has written three previous books: one 
was on airpower in general and the other 
two treated of the German Air Fọrce and 
the Soviet Air Force in particular. |The 
nineteen chapters of the volume reviewed 
were written by experts who ċover in broad 
strokes the history of the Soviet Air Force 


from the Russian Revolution to 1958. 


Also, there is an evaluation of Soviet air 

strength, about 20,000 combat planes. 
Most of the chapters give technical in- 

formation but should successfully hold the 


'siderable background value. 
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lay reader’s interest. “The Training of 


: Personnel,” “The German Legacy,” and 


“Politics in the Soviet Airforce” have con- 
Much va- 
lidity is derived from the writings of ex- 
perts: Hanson Baldwin, Air Chief Marshall 
Sir Phillip Joubert; and among twelve 
well-informed contributors should be men- 
tioned the ex-Soviet officers, Boris Kuban, 
and George Schatunowski, the Soviet avia- 
tor who was shot down three times in the 
Second World War. Asher Lee writes 
three terse chapters including a final chap- 

ter on "The Future of Soviet Air Power."  ' 

'The information in these chapters came 
from many sources. Even though the So- 
viet Union is better constituted than nearly 
any other power to preserve strict military 
security, in the last nine or ten years, there 
were many major “breaks” from which 
new information was derived: Soviet-made 
planes were shot down in the Korean War; 
there was an unexpected display of new jet 
fighters, bombers, and transport planes at 
Soviet Air Force Days; information came 
from the “Institute of USSR,” which con- 
tains hundreds of ex-Soviet citizens who 
were in the Red Armed Forces; and most 
important valuable information was secured 
from a “steady stream” of refugees—pilots, 
radio operators, and mechanics, who, al- 
though they came from Poland, Hungary, 
and Czechoslovakia, were all trained to use 
Soviet aircraft and equipment. Much of 
value has also been obtained from the Ger- 
man aircraft engineers who.for a consider- 
able time were engaged in‘ Soviet labora- 
tories, test facilities, and electronic fac- 
tories. These bits from engineers and the 
competent, well-informed operators and 
technicians, when pieced together by ex- 
perts, give a fairly complete general pic- 
ture. 

In short, Lee's book is a: good up-to-date 
survey of present Soviet airpower, its his- 
toric background, its problems, and its pos- 
sible future. There are twelve illustra- 
tions of aircraft and rockets; also concise 
biographical sketches of the twelve con- 
tributors. 

LELAND P. LovETTE 

Vice Admiral 

United States Navy (Ret.) 
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ASIA: AND AFRICA 


K. A. NILAKANTA Sastri (Ed.). A Com- 


prehensive History of India. Volume II, 
Mauryas and Satarhanas 325 B.C-A.D. 
300. Pp. xx, 918. Bombay: Orient 
Longmans under the auspices of the In- 
dian History Congress and the Bharatiya 
Itihas Parishad, 1957. 90/-. 
Thirty-eight years ago there appeared the 
first volume of the Cambridge History of 
India, a volume which gave promise of 
. Initiating for India a type of reference 


work which has proved of constant use in’ 


the study of western history. Alas, the 
promise of this co-operative endeavor has 
remained unfulfilled. The second volume 
of the Cambridge History, which was to 
have portrayed the history of India from 
the time of Christ to the Moslem invasion, 
never appeared, while volumes three to six, 
dealing with the Moslem and British pe- 
riods, were disappointing, showing neither 
the mastery of fact nor the interpretative 
ability characteristic of the other series of 
Cambridge histories, 

There appears, therefore, to be some rea- 
son for initiating a new series of co-opera- 
tive histories of India. To this may be 
added the natural desire of a new nation 
to produce its history as written by its own 
scholars. One such attempt, The Bharatiya 
Ithihüsa Samiti’s History and Culture of 
the Indian People (London: George Allen 
& Unwin, 1951—), is now in its fifth vol- 
ume with seven more to follow. The work 
under review is the first volume to appear 
of a second attempt. If the work of which 
it forms part reaches completion it will be 
the second volume of another twelve-vol- 
ume history. 

A Comprehensive History of India, Vol- 
ume IT is not without merit. The chap- 
ters on South India by K. A. Nilakanta 
Sastri are painstaking and accurate and 
are based on, this scholar’s long years of 
productive résearch in this field. J. N. 
Banerjea, the well-known numismatist, fur- 
nishes competent chapters on the four 
great invasions of India in the period be- 
tween the Maurya and Gupta dynasties: 
those of the Bactrian Greeks, the Parthi- 
ans, Scythians, and Kushans. Dr. U. N. 
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Ghoshal writes two chapters on post- 
Mauryan economic conditions and social 
life which, even though poorly organ- 
ized, still furnish valuable material for an 
understanding of ancient India. I. find 
only one contribution in the volume which 


, deserves condemnation—unfortunately, the 


first chapter of the book, Its lack of judg- 
ment and excess of rhetoric are not charac- 
teristic of the rest. King Nanda is made 
a conqueror of the Deccan on the basis of 
legends recorded in Mysore 1500 years 
after his death. Candragupta's minister is 
said to have instilled in this prince a de- 
sire "to free the fatherland," whereupon 
Candragupta organized "national resistance 
against alien domination." Justin, think- 
ing of Rome, might use such terms. But 
the fact that no Indian document of 
Candragupta's time knows even the words 
for nation or fatherland should make us 
wary of following his example. 

The question stil arises in my mind 
whether volumes of co-operative endeavor 
like the one under review are the best way 
to present ancient Indian history. On the 
basis of the three series so far begun: The 
Cambridge History, The Bharatiya Itihása 
Samiti's, and the present work, I must 
answer no. This answer may appear un- 
grateful, but is not so intended. I am 
impressed by the labor that has gone into 
these works, but Y am equally impressed 
by the differences between the history of 
ancient India and that of ancient Europe 
or the Near East. 

For vast stretches of Indian political his- 
tory we have.practically no facts at all. 
The evidence for the Sunga kings, for ex- 
ample, consists in a few coin names, a 
few references from uncollated editions of 
Puranas, four or five sentences from Patafi- 
jali, and a musical comedy written by Kali- 
dasa more than 500 years after the dynasty 
had ceased to exist. All this evidence has 
been known for many years, and I see no 
point in rehearsing it at length, trying to 
draw it out to the size of a chapter. The 
best form of reference for such facts is 
the briefest, such as we were given in de la 
Vallée Poussin’s excellent volumes, //zde 
aux Temps des Mauryas (Paris 1930) and 
Dynasties et Histoire de VInde ‘depuis 
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Kaniska jusqwaux invasions Musulmans 
(Paris 1935) or in the recent manual edited 
by Renou and Filiozat, PInde classique, 
Manuel des Etudes Indiennes. 2 vols. 
(Paris: Payot, 1947 and 1953). On the 
other hand, the documentary evidence for 
the history of Indian religion, philosophy, 
and. literature is immense, and it can be 
best treated not by cutting it down to the 
size of political history but by fuller treat- 
ment in special monographs of which sev- 
eral of the contributors to the volume 
under review have shown themselves emi- 
nently capable. 

The sources for the ancient -history of 
India at the present time are too disparate 
to be spun out and cut short into the 
fashion of European history. Such at any 
rate is my opinion of the present state of 
these sources. The future may bring facts 
to light which will change this. 

Danie. H. H. INGALLS 

Department of Sanskrit and 

Indian Studies 

Harvard University 


MICHAEL BRECHER. Nehru, A Political 
Biography. Pp. xvi, 682. New York: 
Oxford University Press, 1959. $8.50. 
This biography is an important book for 

many reasons. First, its subject has at- 

tained a unique place in history, becoming 

a man apart, widely misunderstood both by 

adulators offering uncritical admiration and 

denigrators whose response is no less auto- 
matic and inadequate. New light on such 

a man is always welcome, and the author 

was fortunate in having access to previously 

unpublished source materials. This book 
gains importance also from its scope; the 
author has set himself the ambitious task 
of surveying “the still unfinished Asian 

Revolution . . . in its Indian setting," utiliz- 

ing the life of Nehru as “the binding 

thread" (p. vii). The publishers have done 
well by the book which is illustrated with 

3 maps, 35 photographs, a select Bibliog- 

raphy, including a list of persons inter- 

viewed, and an excellent Index. As a 

narrative of events, this "political biog- 

raphy" deserves high praise for careful 
scholarship. As interpretation the book 
bears the stamp of courage and honesty 
throughout, although to this reviewer it 
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seems lacking both in depth and subtlety 
of perception. 

In pondering my differences with the 
author, it appears to me that they stem 


‘mainly from what in my opinion is a too 


ready acquiescence in the views of a minor- 
ity segment of the Indian opposition which : 
has seriously affected his assessment of the 
present condition and future prospects of 
the Congress party and also his evaluation 
of the Gandhi-Nehru relationship. The 
question of the: Congress party ranges so 
widely as to require far more space for 
elucidation than is at my disposal, but a 
few points concerning the Gandhi-Nehru 
relationship seem worth noting. 

It would appear that Gandhi's "archaic 
ideas about economic policy" (p. 170) so 
repel Brecher as to lead him to overlook 
certain genuinely revolutionary aspects- of 
Gandhi's leadership and to characterize him 
as a "mediaevalist" (p. 619). This is a 
not uncommon failing among contemporary 
analysts; what makes this book different 
is that Brecher's unusual candor and cour- 
age have forced him to pursue his convic- 
tions wherever they lead with the result 
that he virtually apologizes for Nehru's 
attachment to Gandhi, explaining it away 
as one example of a lifelong habit of 
dependence upon strong-wiled older men 
arising out of Nehru's childhood relation- 
ship with his father. Were space available, 
I believe it could be demonstrated that 
Nehru, on the contrary, exhibited an inde- 
pendence, both in relation to his father and, 
later, to Gandhi most unusual in the Indian 
cultural context. If my interpretation is 
correct, the most enduring tie between 
Nehru and Gandhi lay in the deep concern 
they shared with respect to the building of 
true courage and manhood in the Indian 
people. Herein lay Gandhi's genius, as also 
his fundamental claim to Nehru's allegiance. 
After all, Nehru had little more sympathy 
than Brecher for Gandhi's economic ideas, 
and was only after long years of intellec- 
tual struggle convinced of the efficacy of 
Gandhian tactics. In the end, however, 
Nehru concluded that when measured by 
results achieved, Gandhi was "the greatest 
revolutionary of our country, of the present 
age, and of the previous age" (Jawaharlal 
Nehru, Towards a New Revolution, Youth 
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Congress Series No. 2. New Delhi, 1956, 
pp. 13-14). Brecher has not yet explicitly 
grappled with this aspect of the Gandhi- 
Nehru relationship. I here suggest that 
far from exhibiting infantile dependence, 
Nehru, precisely because of his long years 
of unsentimental and searching analysis of 
Gandhi and his role in history, has emerged 
as the least time-bound of contemporary 
leaders, the giant among men which Brecher 
has indeed perceived him to be. 
MancAnET W. FISHER 

Lecturer in Political Science 

University of California 

Berkeley . 


VERA MicHEeLEs Dean. New Patterns of 
Democracy in India. Pp. viii, 226. Cam- 
bridge, Mass.: Harvard University Press, 
1959. $4.75. 

The subtitle of this little. book might 
easily have been that of the television com- 
mentary on President Eisenhower’s recent 
good will trip abroad—‘Journey into Un- 
derstanding.” The only surprise is that 
seemingly expressed by the author at the 
exciting history of India, the grandeur of 
her early civilization, and the religious tol- 
eration of her famous rulers. At least half 
the book is devoted to a rather sketchy 
review of these cultural aspects. Although 
written in the clear and concise style the 
author has long used in her excellent For- 
eign Policy Association pamphlets, the book 
adds little if anything startlingly new to 
our understanding of events in the sub- 
continent. The chapter on “New Economic 
Patterns” is the best. It discusses the 
government’s Five Year Plans endeavoring 
to integrate land reform supplemented by 
Bhavé's “land gift" movement, the drive 
for planned parenthood, the efforts to in- 


crease agricultural production by the use ` 


of newer techniques, and the mobilization 
of peasant financial resources through a 
rural credit system. Mrs. Dean also points 
out that, without resort to force or vio- 
lence, India is trying to provide on a mod- 
est scale measures of social welfare re- 
garded as essential by Western nations of 
the twentieth century within the framework 
of an economy, with a few exceptions, 
presently at an approximately fifteenth- 
century level of development. 
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The main thesis is concerned with the 
wooing of India by the United States and 
the Soviet Union. There is an attempt to 
prove that the Indian philosophy of accept- 
ing “this and that” will continue to be 
effective and that it may not be necessary 
to make a divisive choice of “this or that.” 
If such a: choice is ever forced, since the 
Congress Party is devoted to democracy as 
developed in India, the probability is that 
the temptations of totalitarianism will be 
resisted. 'This conclusion is probably cor- 
rect and certainly welcome. However, this 
reviewer feels that just as the strong Chi- 
nese family system did not act as a for- 
midable deterrent to communism, it is un- 
likely, as stated, that Indian emphasis on 
individual contemplativeness, on the neces- 
sity of the individual choosing actions for 
which he must assume responsibility, and 
on self-improvement if he is to achieve 
eventual liberation from his mortal lot will 
be a great deterrent to his acceptance of a 
Communist regime dictating the acts of 
every human being (p. 203). This will 
be especially unlikely if population growth 
continues, and living standards remain de- 
plorable and show no improvement. 

There are minor errors in the spelling of 
Chinese and Indian names (pp. 6 and 183), 
and there is evidence of hasty proof reading 
(p. 77), but this does not make the book 
any less welcome to those desiring a good, 
quick survey of current Indian problems. 

Apert E. KANE 

Bureau of Indian Affairs 


S. L. Poprar (Ed.). National Politics and 
1957 Elections in India. Pp. iii, 173. 
Delhi: Metropolitan Book Company 
under the auspices of the Diwan Chand 
Indian Information Center in co-opera- 
tion with the Indian Council on World 
Affairs, 1957. Distributed by the Insti- 
tute of Pacific Relations. $2.00. 

The first and second general elections in 
India have understandably been a source: 
of pride among Indians and an object of 
interest among informed Americans. But 
there has been relatively little research on 
the Indian electoral process among either 
Indian or American scholars. Methods of 
candidate selection, techniques of party 
campaigning, procedures of polling, pat- 
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terns of voting behavior—these and other 
aspects of the process merit further study 
which would contribute heavily to our com- 
prehension of Indian politics and compara- 
tive politics in general. 

For such study this source-book is of 
some utility. Published before the second 
general elections, it is devoted primarily 
: to a compilation of the election manifestos 
and special campaign statements of the four 
main parties: the Indian National Con- 
gress, the Praja Socialist party, the Com- 
munist party of India, and the Bharatiya 
Jana Sangh. In addition to these docu- 
ments it includes a short Bibliography of 
Indian periodical articles on the pre-election 
situation, a brief survey of the results of 
by-elections between the first and second 
general elections, and a note on the formal 
procedures of candidate selection within the 
main parties. Finally,.it contains a forty- 
six-page survey of parties and issues from 
1952 to 1957 by Sirir Gupta, one of the 
most capable of young Indian political com- 
mentators. By and large, this volume 
complements an earlier American mono- 
graph by Margaret W. Fisher and Joan V. 
Bondurant, The Indian Experience with 
Democratic Elections. 

The value and limitations of the volume 
are well defined in its Foreword, contrib- 
uted by the Director of the Indian Institute 
of Public Administration, V. K. N. Menon. 
He observes that such a compilation is 
valuable to scholars of a country lacking 
certain basic research materials. But he 
acknowledges that it is not enough to re- 
cord the professed policies of parties or the 
formal rules of the electoral system, and 
he states the hope that this volume will be 
“a starting point towards a deeper and 
more intimate study of our party character- 
istics and processes.” 

GENE D. OVERSTREET. 

Assistant Professor of Political 

Science 

Swarthmore College 


T. H. Sxxcockx. The Commonwealth Econ- 
omy in Southeast Asia. (Duke Univer- 
sity Commonwealth-Studies Center Pub- 
lication No. 10.) Pp. xvii, 259. Durham, 
N. C.: Duke University Press, 1959. 
$4.00. 
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T. H. Silcock, professor of economics of 
the University of Malaya, a long-time resi- 
dent of Singapore, and member of several 
postwar commissions appointed to investi- 
gate economic and political problems of the 
Federation of Malaya and Singapore, was 
a natural choice when the Commonwealth- 
Studies Center of Duke University looked 
for a lecturer to present the economic prob- 
lems of Southeast Asia to an American 
audience. Frequent references to American 
interests in Southeast Asia and suggestions 
as to what the United States might do in 
the area reflect the author’s efforts to relate 
the Commonwealth in Southeast Asia to 
the United States. 

The study encompasses not only the Fed- 
eration of Malaya and Singapore, but also 
Hong Kong, North Borneo, Sarawak, and 
Brunei, a highly diverse group of territories 
which has in common only the political ties 
with the British Commonwealth. 

The core of the study consists of three 
chapters entitled “Basic Pattern,” "Com- 
monwealth Impact,” and “Assessment and 
Suggestions,” which are based on the lec- 
tures delivered at Duke University. To 
these the author has added a chapter on the 
relationship between Malaya and the Euro- 
pean Free Trade Area. A final chapter 
deals with “The Determinants of Economic 
Development.” 

Silcock very skillfully sets the stage by 
means of a brief description of the economy 
of the various territories, underlining the 
salient economic characteristics and bring- 
ing out similarities and differences. This 
is followed by a discussion of the economic 
impact of the British system of economic 
development leading a territory from the 
status of a colony or a protectorate to 
independence and membership in the Com- 
monwealth. Silcock stresses the absence 
of a general uniform policy and points out 
that the successful economic developments 
in British Southeast Asia have almost all 
resulted from ad hoc political solutions of 
local problems. : 

The chapter “Assessment and Sugges- 
tions" is especially valuable, despite its 
brevity, since it deals with the basic devel- 
opment needs of Southeast Asia under such 
headings as: the basic political require- 
ments; transport; agriculture and fish- 
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ing industry; industrialization; currency 
and credit; cultural change and economic 
development; and finally, research and out- 
side assistance. Many of the observations 
made in this chapter clearly show Silcock's 
great familiarity with the local problems of 
both Malaya and Singapore. 

In his final chapter Silcock examines 
those determinants of economic develop- 
ment which are of special importance in 
Southeast Asia. He discusses, for example, 
the problem of capital formation and the 
need for new enterprise: but expresses 
doubts about the usual argument that the 
chief requirement for the growth of new 
enterprises is low taxation. In his opinion, 
low taxation wil hamper the development 
of a high level of technical education or 
prevent the building up of adequate trans- 
port and power systems without which 
local enterprises cannot flourish. He also 
maintains that “it is far more important to 
build up local enterprise and local capital 
formation than to create a generally favor- 
able investment climate for the interna- 
tional capitalist” (pp. 190-191). 

The author relates capital formation to 
population growth. He is gloomy about 
the prospect for a rise in standards of living 
based on capital formation in Southeast 
Asia and stresses the importance of avoid- 
ing an undue raising of the people’s expec- 
tations (p. 195). 

The little volume contains an annotated 
reading list of no less than thirty-four 
pages which will prove invaluable to any- 
one who is looking for further elaboration 
on problems which could only be mentioned 
in passing or were treated rather briefly. 

Kari J. PELZER 

Professor of Geography 

Yale University 


RosERT S. ELEGANT. The Dragon’s Seed: 
Peking and the Overseas Chinese. Pp. 
319. New York: St. Martin’s Press, 
1959. $4.95. ; 

The time is tipe for the appearance of 
this honest, journalistic appraisal of the 
overseas Chinese. Most past books on the 
subject have been sociological surveys, his- 
torical analyses, or statistical compilations; 
now readers can profit from the objective 
craftsmanship of a working newspaperman. > 
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Mr. Elegant, though only in his early thir- 
ties, is equipped by extended Far Eastern 
experience to interpret the current emo- 
tional and political pressures on the Chinese 
of Southeast Asia and the ominously suc- 
cessful efforts of the Peking government 
to draw the expatriates into a web of 
obedience to Maoism. The fact that the 
author is unencumbered by the parapher- 
nalia of traditional academic research per- 
mits him the luxuries of daring speculation, 
broad generalization, and the vitalization of 
characters. Theré are of course hazards as 
well as benefits in this sort of approach, 
and the present volume is not without 
errors and inadequacies. 

Elegant is at his weakest when he stum- 
bles into the quagmire of history. It is 
patently untrue that early colonial Span- 
iards and Dutchmen were compelled by 
immediate reasons of self-preservation to 
massacre the Chinese communities under 
their flags. It is equally unsound to imply 
that polygamy and concubinage disappeared 
in China two centuries ago. Despite the 
author’s counterclaim, the Chinese of nine- 
teenth-century Indonesia had neither the 
protection of nor access to the European 
criminal courts. The record establishes that 
even the last imperial Chinese government 
came to be vigorously interested in its over- 
seas subjects, though Elegant states that 
such interest came only after the 1911 re- 
publican revolution. The most disturbing 
of the author’s historical inaccuracies is 
found in his repeated statement that offi- 
cially directed “millennia of imperialistic 
tradition” supported the growth of Chinese 
colonies abroad. It is wrong to equate the 
tributary system of dynastic times with 
the expansionism of today. It is similarly 
incorrect to write that Chinese have always 
emigrated under the sponsorship of their 
home governments. Perhaps Elegant does 
not know that emigration was long a capital 
offense under Chinese law. 

Though the bulk of this book is on Singa- 
pore and Malaya and on. the relatively 
wealthy Chinese there, it is possible by 
extension to make the story relevant to the 
rest of Southeast Asia. Elegant’s reporting 
skill is demonstrated with particular bril- 
liance in his chapters on the commercial 
empire and on the pernicious virulence of 


ii 


192a 


Pan-Turkism and Islam in Russia 


By SERGE A. ZENKOVSKY. This first history of Russia's second largest 
cultural and linguistie minority examines the early history of the Russian 
Turks, their nineteenth century eultural revival and the events of the eritieal 
first two deeades of this century, when secular politiealideas began to affect the 
traditional Islamie patterns. $6.75 


Reform in Sung China 


WANG AN-SHIH (1021-1086) AND HIS NEW POLICIES 


By JAMES T. C. LIU. The study provides new material about Wang An-shih 
and the strikingly modern ‘‘ new policies’? he introduced into the nearly model 
state of the lith-century Northern Sung period. Stressing the development of 
political theories and institutions, it shows where Wang stood among the diverse 
strands of Confucian thought and his techniques of government. $3.50 


Studies on the Population 
of China, 1368-1953 


By PING-TI HO. In this exhaustive study and interpretation of China’s 
population, Dr. Ho ‘‘has put all future workers on this subject in his debt,’’ 
says John K. Fairbank. Through an intimate knowledge of his subject, and 
long research, the author has suéeeeded in clearing up much of the confusion 
which has always attended interpreting China’s multitudes on a historical basis. 

$6.00 


Predicting Delinquency 
and Crime 


By SHELDON and ELEANOR GLUECK. Introduction by Chief Justice Earl 
Warren. Can potential and probable delinquents be detected at an early age? 
The results of the author’s ten years of research shows that it can—and in this 
book they present an entire battery of predictive tables for use by school 
administrators, clinicians, and workers in erime preventive programs. One of 
the foreeasting devices included was hailed by New York’s Mayor Robert F. 
Wagner as ‘‘a significant contribution both for the preventive and treatment 
aspects of this important social problem.’’ $6.50 
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AFRICA TODAY-AND TOMORROW 


An Outline of Basic Facts and Major Problems 
By John Hatch 


A gigantic drama is being played against the backdrop of the world's second largest 
continent, África—a continent filled with the revolutionary ferment as its people 
struggles toward independence. In AFRICA TODAY—AND TOMORROW, John 
Hatch has written a penetrating analysis of the complex forces at work when 225 
million people attempt for the first time to join their history to the rest of the 
world's. 


290 pp. Maps and Appendices $4.00 


NASSER'S NEW EGYPT 


THE 


THE 





Freperickx A. PRAEGER e 64 University Place, "m York 3, N. Y. 


A Critical Analysis. By Keith Wheelock 


In just seven years, Nasserism has become an almost irresistible concept to the 
Arab masses. How did Nasser become the leading figure in the Arab World? 
What has his military regime done for Egypt? What are the future prospects for 
Egyptian internal development and for Nasserism? These and other questions are 
answered in this timely book on Egypt's strong man. 


Approx. 340 pp. $6.00 


SINAI CAMPAIGN 
By Edgar O'Ballance 


On the evening of October 29th, 1956, the Israeli Army struck; and on November 
5th the campaign was over, the entire Sinai Peninsula firmly in Israeli hands. 
Major O'Ballance's brilliant account of this brief campaign and his forecast of fu- 
ture developments will be of vital interest both to the military student and to the 
political observer. 


215 $5. 11 Maps $5.00 


TRUTH ABOUT THE NAGY AFFAIR 


Facts, Documents, and Comments. Preface by Albert Camus 
Edited by the Congress for Cultural Freedom 


This is a major political documentary proving that the affair of Imre Nagy involved 
perjüry, abuse of trust, contempt of law, violation of diplomatic and parliamentary 
privilege, kidnapings, and murder. Its aim is to try to bring thé truth to light in 
a sort of countertrial in which the witnesses will be statements and facts already 
recorded by history. 


215 pp. . $7.50 
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the Communist-dominated schools of the 
overseas Chinese. Toward the end the 
presentation seems first to grow repetitious 
‘and then confused. There is no apparent 
justification for the insertion of an already 
familiar description of life in Communist 
China. Presumably the author has not been 
in that country, and his readers have access 
to the flood of travelogues on which his 
account must be based. Elegant’s closing 
call for a solution of the overseas Chinese 
problem is commendable, but he is no 
better prepared than anybody else to prom- 
ise salvation to twelve to fifteen million 
insecure people. 

A final, mild reproach is necessary. The 
title of this book is too elaborately con- 
itrived to escape derision. It is almost as 
unpalatable as the author's heading of a 
chapter on Singapore's night life—“Con- 
fucius in the Cabarets." 

Lea E. WILLIAMS 

Assistant Professor of Political 

Science 
Brown University 


Ricwarp K. BEARDSLEY, Jonn W. HALL 
and RoBERT E. Warp. Village Japan. 
Pp. xv, 498. Chicago: University of 
Chicago Press, 1959. $8.75. 

This reviewer has had the unusual ex- 
perience of reading and reviewing this study 
of rural Japan both before and after publi- 
cation. It would be interesting to compare 
his reactions to' it both prior to publication 
and upon reading the published volume. 
In January 1958, he wrote to a prospective 
publisher: “This is one of the best village 
studies I have seen, certainly the best I've 
seen on Post-war Japan. . . . An attempt 
is made here to view rural Japan through 
a single village and to attempt an analysis 
of the characteristics of rural Japan from 
several methodological points of view. 
There is, thus, a considerable balance to 
the book's contents, unlike most village 
studies which tend to be primarily ethno- 
logical or cultural anthropological, and 
often deficient in background and perspec- 
tive. This strength is reflected in the high 
quality of the three major authors, anthro- 
pologist, historian, and political scientist, 
respectively." . 

Happily, this initial reaction to an as yet 
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unpublished manuscript has been substan- 
tiated by the finished volume, an extremely 
handsome product, well illustrated, and re- 
markably well written, with a marked integ- 
rity of organization and substance. This 
integrity is all the more remarkable since 
not only do the authors represent their own 
separate disciplines, but they were assisted 
in the early preparation of their study by 
a geographer, J. D. Eyre, and an economist, 
C. F. Remer, and they had the advice and 
co-operation of other social scientists asso- 
ciated with the University of Michigan 
Center at Okayama, Japan. The effective 
presentation of a world in microcosm that 


-is the village under study demands a special 


kind of talent, one held in abundance by 
the authors. In short, this is the authori- 
tative study of a modern Japanese village 
done with a remarkable sophistication con- 
cerning contemporary social science and in 
a degree of detail that makes it a basic 
handbook of data concerning rural Japan. 
The authors are careful to point out that 
Niiike, their village, is not "typical" of all 
of rural Japan, but they present their mate- 
rials in a way that invariably casts light on 
all Japanese villages wherever they may be. 

It is possible, of course, even in a brief 
review, to criticize some aspects of organi- 
zation, presentation, or fact, but this would 
be quibbling. For example, though in gen- 
eral the maps are adequate, Figure 4 un- 
fortunately uses the "hairy caterpillar" type 
of terrain presentation that was old fash- 
ioned forty years ago. However, graphics, 
including photographs, perspective draw- 
ings, and other sketches, are very well done 
and add substantially to the value of the 
text. A Glossary and detailed Index also 
are commendable. 

Niiike is presented as an ecological, geo- 
graphical, economic, and social unit, inter- 
nally organized to satisfy the wants and 
aspirations of its inhabitants and in con- 
tinuous interaction with its settlement peers 
and with communities highér in the settle- 
ment hierarchy in Japan It is shown to 
be a unit of social and areal organization 
in constant change, with roots deep in the 
past, but influenced by current changes in 
the Japanese regional and national scene 
and in evolution toward an as yet dimly 
perceived variant upon contemporary 
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themes. New and revealing light is cast 
on aspects of social organization, political 
change, man-land relationships, which could 
only have been generated out of intensive 
and long-lasting field study. The authors 
appreciate the fact that as observers they 
also acted to a degree as participants in 
vilage life and no doubt influenced its 
course of change, but they argue that this 
should not invalidate most of their observa- 
tions and conclusions. 

Since the field portion of the present 
study was completed in the mid-1950's 
Niiike has become an experimental village, 
the subject of an experiment in mechaniza- 


tion and modernization, sponsored by the. 


Asia Foundation. The new Niiike may, or 
may not, become very different from the 
old, but it will provide an almost unique 
opportunity for a “before and after" study 
in induced economic change. Although ex- 
amination of this change is being under- 
taken by Japanese scholars, it is to be 
hoped that the authors or their students 
will not let this opportunity slip by to ob- 
serve and appraise Niiike’s changing char- 
acter and use their findings to test and 
modify such models of economic and cul- 
tural change as at present exist. 
Norton GINSBURG 

Associate Professor 

Department of Geography 

Universty of Chicago 


RosEeRT C. Bone, Jr. The Dynamics of 
the Western New Guinea (Irian Barat) 
Problem. (Monograph Series.) Pp. x, 
170. Ithaca, N. Y.: Cornell University 
Modern Indonesia Project, 1959. $1.50. 

GERALD S. ManvaNov. Decentralization in 
Indonesia as a Political Problem. Pp. 
vii, 118. Ithaca, N. Y.: Department of 
Far Eastern Studies, Cornell University 
Modern Indonesia Project, 1958. $1.50. 
These two reports add substantially to 

the reference library which the Modern 

Indonesia Projekt is issuing on contempo- 

rary problems in Indonesia. The mono- 

graphs, translations, and papers produced 
are a continual aid to the area specialist 
and have made a significant contribution to 
the study of this young republic. The 

Interim Report Series, in which these two 

studies appear, is designed to fill the 
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gap between general articles and detailed, 
weighty monographs; as such it has proved 
an excellent method of circulating the re- 
sults of research speedily yet in a scholarly 
form. The papers in this series are thus 
rather specialized accounts often tentative 
in nature; but they fill a useful function 
and must be judged on their own merits. 
The two reports under review illustrate 
the widely differing approaches and prod- 
ucts included as interim reports. Both suf- 
fer from an over-reliance on quotations at 
the expense of analysis, yet such a tendency 
is almost to be expected considering the 
nature of the reports and the intricacies of 
politics in Indonesia. Dr. Bone’s study of 
the frustrating problem of Western New 
Guinea carefully documents the origins of 
the quarrel between The Netherlands and 
the Republic of Indonesia, then traces the 
entanglement of the issue in the internal 
politics of both countries, and follows it 
into the arena of international affairs. He 
has wisely begun his report with a survey 
of the developmental potentialities of the 
island stating facts which swiftly puncture 
any ideas that the controversy concerns 
economic advantage. Rather the whole 
question has become enmeshed in national 
pride and the glorification of a “mission” 
so that any solution grows more and more 
distant. This study of the problem is 
clearly a draft for a more finished version 
that has already been announced for publi- 
cation. The final product will undoubtedly 
condense many of the unnecessarily long 
quotations while providing the author with 
an opportunity to bring his material up to 
date and to deal more fully with the 1957— 
58 exodus of Dutch citizens from Indonesia 
as a result of the West Irian campaign 
which followed the defeat of the Indo- 
nesian resolution in the United Nations. 
Dr. Maryanov's report, while also too 
liberally seasoned with quotations, is a dis- 
cursive account concerning the meaning of 
the concept of decentralization to national 
politica! party leaders in Indonesia as evi- 
denced by their speeches in Parliament. 
This is an illusive subject, particularly in 
a country characterized by complexities 
and vaguenesses. No one is more aware 
of the difficulties inherent in his topic than 
Maryanov himself, but repetitious apologies 
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for the work throughout the paper tend to 
detract from the merit of the material pre- 
sented. Maryanov shows how the ideas 
of democratizing local government were in- 
corporated in the concept of decentraliza- 
tion by most politicians; that this identifi- 
cation of two separate questions only fur- 
ther muddled already confusing demands is 
not sufficiently stressed, however. Recent 
events in Indonesia, as a result of the 
. return to the 1945 Constitution, have not 
led to increased decentralization but to a 
curtailment of democracy at the lower 
levels. The basic disagreements over the 
powers and roles of the regional councils 
and the regional heads, which Maryanov 
amply illustrates, begged for the legal clari- 
fication which has been given them under 
the most recent regulations. The very in- 
conclusiveness of Maryanov’s paper indi- 
cates the obscurity of the problem; it is 
to be hoped that he too will write more 
fully on this fascinating subject at some 
early date. 
IRENE TINKER 
Berkeley, California 


Kemat H. Karpat. Turkey’s Politics: 
The Transition to a Multi-Party System. 
Pp. xiii, 522. Princeton, N. J.: Prince- 
ton University Press, 1959. $7.50. 


Turkey’s reputation as the first Muslim 
and “Eastern” country to achieve national 
independence and an advanced stage of 
democratic government had received popu- 
Jar acceptance in the West not long before 
reports of her economic difficulties and of 
her present Prime Minister's apparent abuse 
of populist and liberal principles raised 
doubts whether her success were real or 
illusory. Professor Karpat's history of de- 
velopments and analysis of the political 
situation in his country will reassure most 
readers, although his presentation is so fair 
and so comprehensive that doubters could 
quote him to their own comfort. 

Karpat utilizes Turkish and foreign 
sources—both wherever available—on each 
point covered. His Part I, tracing reform 
efforts from Ottoman beginnings to World 
War II, conceivably is the best brief his- 
tory of this period in any language. Then 
he proceeds to elucidate the problems and 
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processes of completing what Turkey's first 
President, Atatürk, had begun: the transi- 
tion from personal and party dictatorship, 
which had replaced the Sultanate, to the 
dynamism of a truly multiparty system. 
Without coloring shortcomings and back- 
slidings of Atatürk's successors, our author 
gives full and due credit to Inónü, the 
second President, for his leadership in in- 
sisting upon unrigged elections in 1950 and 
for fostering reasonableness after his Peo- 
ple's party, consequently, had been reduced 
to the role of Opposition. Although Pre- 
mier Menderes receives possibly better 
marks for his previctory policies than for 
performance in office, to the Demokrat 
parti is credited economic reformation es- 
sential to progressing democracy. For the 
stabilization of democracy in Turkey, Kar- 
pat attributes importance both to American 
aid, encouraging consonance with American 
principles, and to acute awareness of the 
Communist alternative. 

This reviewer wishes the author had de- 
scribed how isolation of villages from Otto- 
man administrative centers necessitated 
local self-government which conditioned the 
peasants for national suffrage. Other criti- 
cisms are so minor as to be carping. 
Acquaintance with the data and analyses 
presented by Karpat is essential to all stu- 
dents of Turkish history and affairs, of the 
Near East, and of nationalism. They may 
also perceive Turkish democracy's commu- 
nity of dilemmas and distress with those 
of governments and societies of older states, 
for example, the United States. They will 
appreciate Karpat'as an able political scien- 
tist, competent to hold positions of Cabinet 
rank; and may hope that his expatriation 
is exceedingly temporary, for Turkey's sake, 
as well as for his future contributions to 
our knowledge. 

DoNALD E. WEBSTER 

Research Lecturer 

Blaisdell Institute 

Claremont : 
Nevitt Barsour (Ed.). A Survey of 

North West Africa (The Maghrib). Pp. 

xi, 406. New York.: Oxford University 

Press under the auspices of the Royal 

Institute of International Affairs, 1959. 

$5.60. 
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As indicated by the title, this book isa 
general survey of the Maghrib, or North 
Africa, though the term Maghrib has been 
broadened in this instance to include cer- 
tain territories now claimed by Morocco 
but which ordinarily are regarded as be- 
longing to sub-Saharan Africa. The area 
covered, therefore, includes not only Mo- 
rocco, Algeria, Tunisia, and Libya, but also 
Spanish West Africa and Mauretania. 

Though many subjects are touched 
—such as geography, demography, social 
and economic conditions—most of the 
space in this book is devoted to political 
history. Historical events, however, are 
interpreted in a way that betrays an exces- 
sive concern with contemporary politics. 
The results, while not always illuminating, 
are sometimes amusing. To cite but one 
example: in the early part of the book 
(pp. 10-14) there is a discussion of the 
roles of two Numidian kings, Massinissa 
and his grandson Jugurtha, both well known 
to students of ancient history. Massinissa, 
it may be briefly recalled, fought as Rome's 
aly in the war against. Carthage, and Ju- 
gurtha later unsuccessfully defied Rome's 
military power. In this book one reads 
that "we may be sure . . . that a certain 
nationalist sentiment lay behind the activi- 
ties of the Numidian kings Massinissa and 
Jugurtha” (p. 14). This is a startling 
statement. 
least until now, that nationalism was a rela- 
tively modern phenomenon. But even more 
startling is the statement that follows, since 
one then learns that the part played by 
nationalism in ancient Numidia “is not 
brought out in our historical sources; being 
entirely Roman, these credit the Numidian 
kings with no motive other than personal 
ambition." l 

To the advanced student of North Afri- 
can affairs, who may be looking for Special 
material to be used in a particular research 
project, this book has little to offer. The 
factual information it contains is of a gen- 
eral and fairly elementary nature so that 
he is more than likely to be already ac- 
quainted with it. Such.a student will do 
well to turn to other sources, Arabic, 
French, Spanish, and Italian. The begin- 
ner, on the other hand, particularly if his 
command of foreign languages is poor, will 


One would have thought, at. 
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find it quite useful as an introduction. 
Other works in English may go more deeply 
into certain aspects of that complex world 
which is the Maghrib, but none can be 
found today which is as comprehensive, as 
simply written, and as up to date as this 
one > 
Mark KARP 

Research Associate 

African Studies Program 

Boston University 
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Hucu G. J. Arrxen (Ed.). The State and 
Economic Growth. Papers of a Confer- 
ence Held on October 11-13, 1956, under 
the Auspices of the Committee on Eco- 
nomic Growth. Pp. x, 389. New York: 
Social Science Research Council, 1959. 
$3.75. 


Ten of the thirteen papers in this volume 
are historical studies of the role played by 
the state in economic growth in various 
countries and at various times. The coun- 
tries studied are the United States, Aus- 
tralia, Canada, Russia, Manchuria, Ger- 
many, France, Switzerland, Turkey, and 
the countries of Eastern Europe. The pe- 
riods vary widely, covering different seg- 
ments of the nineteenth and twentieth 
centuries. The unit of observation for most 
of the studies is the nation, but the papers 
concerned with France and ‘Germany have 
a smaller focus. In addition to the country 
studies, the volume contains two papers of 
a theoretical nature and a final essay of 
summary and interpretation. 

The intention of those who organized the 
volume was to make a series of parallel 
analyses of the state's role in economic 
development in different times and circum- 
stances by methods which would permit 
comparisons to be made and conclusions of 
general applicability to be. drawn. 'The de- 
sired results were not achieved. As Pro- 
fessor Kuznets says in a brief Foreword, 
“The conference that gave rise to the pres- 
ent volume resulted from prolonged dis- 
cussion within the committee (on Economic 
Growth) regarding the feasibility of estab- 
lishing an adequate basis for empirical 
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study of-the influence of the state on eco- 
nomic growth. It will be evident from the 
contents of the volume that this basis is 
not yet established." 

. Indeed, it could be argued that the main 
contribution of the book is negative. Most 
students of economic development would 
guess that there is much to be learned by 
using a common approach to the historical 
analysis of growth in different countries. 
The lesson of this book is that to do this 
successfully will require a stronger analyti- 
cal framework than that used here. 

Countries were selected for study in the 
present case because they were thought to 
represent widely varying types according 
to three criteria: “Whether economic 
growth had been principally expansionist, 
through exploitation of unutilized resources, 
or intrinsic, through more intensive utiliza- 
tion of resources already in use; whether 
the economy was essentially self-contained 
and hence dominant, or highly dependent on 
foreign markets and resources and hence 
non-dominant or satellitic; and whether 
economic growth was autonomous as a re- 
sult of decisions by private agencies in pur- 
suit of private goals, or induced as a result 
of decisions by the same agencies that made 
political decisions.” The authors of the 
various papers for the most part tried to 
apply this schema in their studies. The 
result was to demonstrate, as Professor 
Spengler says in his summary essay, that 
the schema “has little predictive and only 
limited explanatory value.” 

It would be wrong to conclude, however, 
that the book has only negative usefulness. 
Several of the papers, notably those by 
Butlin on Australia, Aitken on Canada, and 
Burgin on Switzerland, offer much valuable 
information and a number of stimulating 
ideas. And two of the papers seem to this 
reviewer to be very good indeed and to 
point the way toward more effective future 
research on the significance of state action 
in promoting economic progress. The first 
of these is E. P. Reubens’ study of eco- 
nomic development in Manchuria, 1860- 
1940.  Reubens explicitly discards the 


schema mentioned earlier and substitutes’ 


what he calls a “process model” as the 
theoretical foundation for his study. On 
the evidence of its application here, one 
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would hope that this model wil! be tested 
further. The second is a short piece by 
W. N. Parker contrasting the very different 
responses in France and Germany to simi- 
lar economic opportunities in ore mining in 
the late nineteenth century—incidentally, 
the only attempt at straightforward com- 


parison in the book. Parker's paper seems 


to this nonexpert reviewer to be a model 
of the comparative method: the focus of 
the comparison is sharp and clear, the lim- 
its to the meaning of the conclusions are 
carefully stressed, and the results are highly 
illuminating. 
Davi E. BELL 
Lecturer on Economics 
Harvard University 


Ronr SANNWALD and JACQUES STOHLER. 
Economic Integration: Theoretical As- 
sumptions and Consequences of Euro- 
pean Unification. Translated from the 
Swiss edition. Pp. xvi, 260. Princeton, 
N. J.: Princeton University Press, 1959. 
$5.00. 


The authors advance the following politi- 
cal and economic reasons for an integration 
of Europe: avoiding internal conflicts, as- 
suming membership in the club of the 
World Powers, and getting rid of the eco- 
nomic stagnation which has plagued Europe 
since 1913. They.are convinced that the 
European economy would become more 
efficient if it followed the example of the 
United States. The larger economic unit 
would help in securing more specialization, 
mass production, an increased disposition to 
innovate, a higher rate of business mor- 
tality and consequent mergers under the 
impact of market forces, less dependence 
on foreign trade, and a reduction in the 
distortions caused by the economic insta- 
bility of trading partners. 

Given these aims and assumptions the 
next question is: Why integration and not 
free trade? Why not follow people like 
Rópke and advocate a complete return to 
free trade as practiced before 1914? The 
authors choose economic integration for 
two reasons. First, the abstract and quite 
vulnerable principle of free trade will not 
convince the European countries of the 
necessity for closer co-operation. Second, 
mere scrapping of protectionism in inter- 
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national trade will not bring Europe back 
to the old-time type of free trade because 
of the increased participation of govern- 
ments in economic life. The results of 
freeing trade depend to a large extent on 
internal economic measures. Hence, Sann- 
wald and Stohler call for the co-ordination 
and unification of economic and social poli- 
cies along with the removal of artificial 
barriers to the operation of free trade. 
This position implies the rejection of the 
concept of free trade area as insufficient 
to achieve the desired goals. 


The analytical part of the book is de- 


voted to a discussion of currency and sta- 
bilization policies, fiscal policy, and factor 
mobility. The approach is taxonomic. 
There is no new substantial contribution 
to economic analysis; the authors offer a 
useful and orderly presentation of theory 
drawn from various sources. As an indi- 
cation of the sources which were utilized, 
the Index contains 27 references to Meade, 
9 to Tinbergen, 8 to Viner, and 6 to 
Keynes. The authors feel that the choice 
of monetary and fiscal policies must satisfy 
the requirements of internal balance, of ex- 
ternal balance between the members of the 
union. and their external balance vis-à-vis 
the rest of the world. They feel, after 
Meade, that the method of variable ex- 
"change rates is the most suitable, especially 
if there were to be a European monetary 
fund. Common currency, they argue co- 
gently, would require very close links be- 
tween the banking systems of member 
countries as well as the existence of a 
common authority dealing with the stabili- 
zation of the economies of member coun- 
tries, and these conditions would be difficult 
to bring about. 

'The chapter on fiscal policy explains the 
difficulties due to the fact that in various 
countries taxes on production are levied 
on its different stages. Besides, by shifting 
the tax incidence from a production to a 
consumption "basis the governments can 
affect the intra union trade. The authors 
suggest that under the-conditions prevailing 
in Western Europe the proper solution is 
to adjust taxes at the stages on which 
they are levied and not to unify the tax 
systems. 

As to factor mobility, they agree that, in 
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theory, mobility is not necessary to make 
optimum use of resources. As, however, 
many assumptions usually made in the 
theoretical models do not obtain in practice, 
free trade should be supplemented by some 
factor mobility. This mobility must be 
limited on practical grounds; it may be in 
conflict with the policies for stabilization; 
it may be caused by the differences in the 
policies for Income redistribution which do 
not necessarily reflect the incentives based 
on optimal allocation of resources. 

The authors have marshaled theoretical 
contributions of many writers to show that 
to secure free trade between modern ad- 
vanced societies it is necessary to co-ordi- 
nate monetary, fiscal, wage, and price 
policies, The final problem is how to make 
sure that for the sake of freer international 
trade we shall not have to accept as per- 
manent the powerful instruments of gov- 
ernmental and intergovernmental interven- 
tion developed and perfected in the creative 
period of economic union. 

STANISLAW WASOWSKI 

Assistant Professor of Economics 

Georgetown University 


CHARLTON Ocpurn. Economic Plan and 
Action: Recent American Developments. 
Pp. xiii, 287. New York: Harper & 
Brothers, 1959. $4.75. 

The book is useful as a summary of 
reports issued by the National Planning 
Association. It is designed to support and 
spread the views of certain of its officers 
and employees concerning leading public 
policy issues, 1937-1957: Foreign aid, full 
employment, labor relations, farm aid, edu- 
cation, and so forth. 

In general, it favors consumer spending, 
"growth" and larger incomes for the masses 
including “supplementary incomes," central 
government control resting on international 
requirements, creeping inflation, "democ- 
racy,” and progressive taxation (pp. 161- 
162). 

To me, the best points of the book seem 
to be: (1) Classification of different kinds 
of "foreign aid"; (2) list of weaknesses of 
such foreign aid, particularly to the under- 
developed countries (31 f., 193); impor- 
tance of supranational trade groups, as in 
Western Europe and underdeveloped areas; 
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bases for effective collective bargaining; 
and the concept of “corporate managers” 
who are conscious of responsibility to cor- 
'porations as “permanent institutions" (p. 
152). 

The chief shortcomings seem to be: 
(1) There is no discussion of labor mo- 
nopoly as a factor affecting labor leader 
attitudes in collective bargaining. The 
treatment of organized labor is largely in- 
fluenced by James B. Carey and C. S. 
Golden. (2) There is no discussion of 
population growth as a-problem needing 
control, outside of Asia and some backward 
areas. (3) There is little if any discussion 
of credit problems or of currency inflation 
as affecting confidence in the dollar. 

In fact, the "recency" of the work is 
clouded by the passing in 1954 of "dollar 
shortages” and of our favorable balance of 
international payments. 

Beneath the rather unsatisfying or incon- 

clusive treatment, I think, lies a confused 
and conflicting philosophy of values. The 
advocacy of materialistic means conflicts 
with idealistic ends. The basis of most of 
the planning in the book is materialistic. 
It centers in “economic development” or 
material growth. It emphasizes “natural 
resources.” It pays no attention to innate 
differences among individuals at least in the 
United States. It relies on the “free play 
of self reliant individuals” (p. 165). 
_ But many references are made to “moral 
purposes,” “moral missions," and “moral 
inspirations.” Even “spiritual problems” 
are mentioned. Institutions are emphasized 
in some cases. Innate differences among 
individuals are held to be important in 
- underdeveloped countries. In general, the 
“author relies heavily upon government 
leadership and control perhaps guided by 
certain social planners. 

This confusion appears in the mixing of 
economic values and political values: “Eco- 
nomic growth” and “national security” are 
said to go together and involve large-scale 
organization in both. 

Other questions suggested are: How can 
one rely so much on government, and at 
the same time point out the inefficiency 
and blunders of government (pp. 25, 27, 
and 33)? How can one argue (p. 252) 
that high incomes and prosperity are in 
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general a preventive of communism, after 
one has said (p. 32) that in underdeveloped 
countries this is not so? 
Lewis H. HANEY 
Port Washington, New York 


A. J. Youncson. Possibilities of Economic 
Progress. Pp. x, 325. New York: Cam- 
bridge University Press, 1959. $6.00. 


The author of this timely book pursues 


‘three roads of analysis: the theoretical, the 


historical, and the political. 

The first part offers a fragmentary phi- 
losophy of the subject. The author wrestles 
with the elusive idea of economic progress 
and tries —of course, in vain—to define it 
in contradistinction to economic expansion 
and economic growth and to statistical con- 
cepts such as increase in aggregate real 
income, total real output, gross national 
product, and net national income. He dips 
also into the abyss of causality by indi- 
cating the causal factors to be looked for 
by the empirical researcher. In spite of 
his philosophical, economic, and statistical 
scruples, he eventually settles on identify- 
ing economic progress with measurable ma- 
terial improvements and therefrom con- 
cludes that investment or, more specifically, 
net investment (p. 53) is an appropriate 
index of economic progress. Apparently 
he is captivated by the argument that the 
investment approach concentrates on what 
is "most manageable" and, within limits, 
measurable (p. 64). The limitations of 
such a pragmatic view are too well known 
to need further elaboration. 

Some results of the theoretical inquiry 
are tested in the second or historical part 
which concentrates on one aspect of the 
crucial phenomenon: the acceleration of 
economic progress. To prove, disprove, or 
modify his basic conceptions, the author 


' examines so-called “historical episodes" in 


four nations at significant stages of their 
development: Great Britain, 1750-1800; 
Sweden, 1850-80; Denmark, 1865-1900; 
and the Southern United States, 1920—54. 
The wisdom of this selection is doubtful. 
Can we generalize from such unique social 
and economic trends as prevailed during 
England’s Industrial Revolution or from 
those, during the struggle of the United 
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States with the Great Depression and the 
problems of World War II and its after- 
math? Can we regard the experience of 
the two neighboring countries Sweden and 
Denmark as representative? f 

The inadequacy of the four case studies 
may finally explain why the third and last 
part of the book leads to another anti- 
climax. Here the author admits that the 
“lessons of history" cannot be applied by 
the economist. This task must be left to 
the administrator and the politician. Giv- 
ing advice is “a matter of personal judg- 
ment" (p. 308). i : 

Despite its shortcomings, however, the 
book is worth reading. Though it fails to 
give what its title suggests, a truly general 
view of the possibilities of economic prog- 
ress, and though its conclusions are rela- 


- tivistic and tentative, it will be welcomed 


by all readers who. value carefully assem- 
bled factual information and a synopsis of 
the intellectual hurdles still to be sur- 
mounted. 
Fritz KARL MANN , 
Professor of Economics, Emeritus 
American University 


James S. DuESENBERRY. Business Cycles 
and Economic Growth. Pp. xi, 341. New 
York: McGraw-Hill Book Company, 
1958. $6.50. 

: Duesenberry lacks, he says disarmingly, 

the strength of mind to ignore the compli- 

cations of reality. He also has a taste for 
prolonged chains of reasoning. Hence this 
book diverges both from the abstractions of 

Harrod and Hicks and the statistics of 

Burns and Mitchell Obstinately and per- 

sistently, Duesenberry tries to put the reali- 

ties and the theories side by side. Often 
this gives an exciting sense of discovery. 

It also blurs the simple lines of abstract 

theory: cycles are not left in a form that 

can be readily visualized. 

Duesenberrye criticizes -the multiplier-ac- 
celerator theories of the cycle—Hicks, 
Goodwin, Harrod, Kaldor—as exaggerating 
both the rate of growth that can be ob- 
tained by the interaction of income, invest- 
ment, and capital stock, and the instability 
of the income movements resulting from 
that interaction. He also criticizes Han- 


Tar Annats OF Toe American ACADEMY 


sen’s theory as exaggerating the importance 
of autonomous investment and underesti- 
mating the importance of the interactions 
of income, investment, and capital stocks: 
(Ch. 3). He thinks that reasoning and 
fact coincide in indicating that depressions 
are of two sharply different kinds. One | 
kind occurs when the structure of the 
economy is such that demand tends to fall 
behind the growth of output. The other 
results from no chronic deficiency of the 
system, but only because adverse shocks 
strike the economy: monetary crises, specu- 
lative collapses, trade shifts, and the like. 
If income falls below a .certain level, a 
point of unstable equilibrium (p. 206), re- 
covery wil not come when the shock is 
past but only after a long period of capi- 
tal decumulation or a favorable change in 
the economic structure. , There is evidence 
(Ch. 12) that the United States economy 
was in 1929 more vulnerable to shock 
than it had been earlier in the nineteenth | 
century. : 

In a book where there is so much origi- 


.nal thinking, it is no serious criticism to 
. note that there are patches where presenta- 


tion and/or ideas seem confused (pp. 154, 
261, 168, 208). The reasoning is often 
inherently involved: this is a book for the 
graduate student well advanced in his train- 
ing, and it will be stimulating to the spe- 
cialist—it is not, as the editor says, for 
adult education or for the informed general: 
reader. It is too hard and too detailed. 
The analysis is usually government-held 
and constant which makes it more abstract 
than it might be. Would it not be as rea- 
sonable an assumption, as many advanced 
for the private economy, to make the gov- 
ernment’s lagged propensity to spend or to 
tax a function of income? 

Duesenberry's continued amalgam of the- 


.ory and fact is something new. Much. of 


his treatment seems to interpret our cycle 
experience. better than it has been before. 
The presentation is attractively modest. 
No serious future treatment of cycles can 
fail to take the ideas he expresses here into 
account. 
' THEODORE MORGAN 
Professor of Economics 
University of Wisconsin 
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EDGAR LAWRENCE SutrH. Common Stocks 
and Business Cycles. Pp. 226. New 
York: The William-Frederick Press, 
1959. $10.00. 

In 1924 Mr. Smith published his Com- 
mon Stocks as Long-Term Investments; 
in 1939 his Tides in the Affairs of Men. 
In this book he strives to meet the criti- 
cisms of those volumes and makes visual 
comparisons to date of assorted series of 
recurring changes in sunspots, rainfall, 
temperature, mass psychology, pig iron pro- 
duction, and selected common stock aver- 
ages, mostly since 1871, but with a glance 
backward as far as John Law’s banking 
and stock adventures in 1720. His prelimi- 
nary statement of his solar-economic theory 
runs as follows: *(1) All changes in quan- 
tity, content, and angle of solar radiation 
[emanation] reaching the earth’s atmos- 
phere cause relative changes in this at- 
mosphere, and hence in the environment 
of man; (2) A preponderance of these at- 
mospheric changes are recorded proportion- 
ately in changing types of weather, over 
shorter and longer periods, on a world-wide 
basis, and are recorded in relative weather 
data at widely separated weather stations; 
(3) The activities, health, and mental out- 
look of populations are affected by changes 
in environmental conditions, and these 
effects are measureable in records of man's 
behavior, notably in certain basic economic 
areas; (4) Because of these relationships, 
at different points on the earth's surface it 
is possible to find weather data that can 
be used as an index of probable human 
response to total environmental change" 
(p. 133). 

His use of statistics and logic is bold. 
'Thus, for example, without aid of net cor- 
relation coefficient or mathematical esti- 
mates of error, he finds similar graphical 
fluctuations in “(1) the rate of change in 
average rainfall at Bern, Switzerland, and 
(2) the change in the rate of change in 
the average New York bank clearings and 
debits one year later" (p. 117). In this 
way he compares “(1) New York weather 
data (measured by monthly deviations in 
barometric range), (2) physical change in 
a number of people in Chicago, hence 
change probably in many others, if not in 
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all the more sensitive and emotional indi- 
viduals involved, (3) psychological change 
or change in attitude toward the same or 
similar economic premises and (4) conse- 
quent changes in the price level of repre- 
sentative stocks on the New York Stock 
exchange” (p. 104). 

Curves on stock prices plotted by decade 
show ten-year cycles which when compared 
since 1871, he contends, show that in years 
ending in 5 stock prices are consistently 
strong, also years ending in 8 and part 
of 9. Prices of stocks in years ending in 
2, 4, and 6 tend to be firm; those in years 
ending in 1 and 3 are weak, and in 7 and 
Q weakest. Moreover he finds a long-term 
8914 year swing, as witness the breaking in 
France and England of the Mississippi and 
South Sea bubbles in September 1720, fol- 
lowed 89 years and 4 months later, in 
February 1809, by the collapse of bank 
Stocks in Boston, and on its heels the 
closing of the United States Bank; at the 
center of each being a distrust in the cen- 
tral bank. 

Mr. Smith concedes that it is worth 
emphasizing that no single approach should 
be the basis for important investment deci- 
sions including timing of transactions, He 
calls for “as many confirmatory studies as 
possible,” electro-magnetic, meteorological, 
pathological, psychological, and economic. 

One can emphatically agree with Mr. 
Smith, however, that “it is not surprising 
that economists still reject the evidence” 
(p. 104). 

THEODORE J. Kreps 

Professor of Business Economics 

Graduate School of Business 

Stanford University 


SOCIOLOGY AND PSYCHOLOGY 


Winston EHRMANN. Premarital Dating 
Behavior. Pp. xvii, 316. “New York: 
Henry Holt and Company, 1959. $6.00. 
This admirable study is both honest and 

modest. Honest because it confesses all 

the procedural errors made and makes no 
attempt to give the illusion that there was 
an elegant design from the beginning. 
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Modest because it makes no great preten- 
sions; it recognizes that the time, 1947- 
1953, the place, University of Florida, and 
the circumstances, the changeover to co- 
education, under which the data were col- 
lected, influenced the results. And anyone 
who has ever confronted the literally yards 
of figures that an IBM machine spawns 
can only be awed by the skill with which 
the author has mastered his materials. He 
must have wrestled manfully with his data, 
long and weary hours, to have emerged so 
completely in control. There is no endless 
procession of tables—these are available 
from the publishers in a separate Supple- 
ment—but rather meaningful summaries of 
complex data that the reader can digest as 
part of the text. 

One major contribution of this study— 
though Ehrmann warns us of its limitations 
(pp. 278-279)—is the six-stage scale of 
intimacy which ranges from no physical 
contact or only holding hands to ‘sexual 
intercourse. Now that he has given us 
this scale it seems remarkable no one has 
arrived at it sooner. It is superior to the 
old categories of light and heavy petting 
and illuminates the fact that the critical 
point in erotic play is between “hugging 
and kissing" and fondling of the covered 
breast and not, as he had anticipated, be- 
tween fondling the covered and the bare 
breast. Young women seem to recognize 
or intuit that they are in control only until 
the genital responses are touched off by 
the breast-trigger; then, they flash the red 
light. 

After detailed and comprehensive com- 
parisons of male and: female sexual be- 
havior, codes, and cultures, Ehrmann feels 
that his most important empirical finding 
was the fact that female sexuality was pri- 
marily and profoundly related to being in 
love and to going steady whereas the same 
was not true of males (p. 269). He feels 
his most single theoretical contribution 
is the defintion and analysis of sexual 
attitudes and behavior in terms of (1) his 
scale, (2) sex codes, and (3) standards of 
conduct. Omission of any one may, he 
points out, give fallacious results. He hopes 
his findings may make a contribution to 
programs for sex education, although he 
warns against the mistaken notion that sci- 
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entific data can solve problems of sexuality. 
He makes a plea-for a tolerant and per- 


: missive attitude toward research on sexual 


behavior. 

The compassion of the author shows 
throughout. Here is a man who has not 
only scientific curiosity about young people 
but also deep understanding of their prob- 
lems. I believe him when he states his 
conviction that the young people he ques- 
tioned and interviewed were completely. 
candid with him. Why wouldn't they be? 
They probably got from him a great deal 
more than he got from them. In any 
event, clinicians, teachers, and students of 
American society will find this a valuable 
contribution to their thinking. 

. There is an Introduction by Margaret 
Mead and a Postscript on "The Sociological 
Significance of this Research" by Clifford 
Kirkpatrick. 

JESSIE BERNARD 

Visiting Professor 

Princeton University 


MICHAEL ARGYLE. Religious Behavior. Pp. 
xii, 196. Glencoe, Ill.: Free Press, 1959. 
$5.00. - 


The author describes his work.as a 
“study in social psychology of religion in 
Britain and America since 1900” (p. xi). 
He has collected a considerable amount 
of empirical data dealing with such aspects 
of religious behavior as age, sex differences, 
personality, as well as the relationship be- 
tween religion and mental disorder, the 
impact of religion on sex and marriage, and 
theories of religious behavior and beliefs. 
Because of the great breadth of the subject 
material and the relative brevity of volume, 
it is probably most useful as a reference. 

Some findings should interest the clergy 
such as the statement that religious con- 
versions occur most frequently in adoles- 
cence and that some persons are converted 
a number of times. The gradual conversion . 
is more permanent than the sudden, violent 
one. Adolescents show grave concern over 
sin, heaven, hell, science versus religion, 
and what happens after death. 

Another conclusion based on studies is 
that Protestants in the United States are 
more likely to vote republican than Catho- 
lics even when social class is held constant. 
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However, voting in the 1952 presidential 
election may raise some questions about 


the present validity of this statement. Fur- 


thermore, urban-rural differences are im- 
portant. Urbanites are more likely to be 
` democrats than republicans, and most 
Catholics are urban dwellers. This factor 
was not mentioned. 

His summary of findings on racial and 
ethnic prejudice will interest social scien- 
tists. Regular and devout church members 
are less likely to be prejudiced than non- 
religious persons, but Catholics, it is stated, 
are most prejudiced, followed by Protes- 
tants. The author also reports that neu- 
roses among Jews are two and a half times 


as frequent as among Catholics and Protes-- 


tants. Since it is just about impossible to 
get any accurate statistics on the incidence 
of neuroses, this finding should be viewed 
with caution. It may well be true on the 
basis of diagnoses, but how many undiag- 
nosed neurotiés exist is anyone's guess. 
Some of the studies on which the author's 
data are' based go back thirty or more 
years. These indicate the need for replica- 


tion of such research in the nineteen sixties. 
Neither has the author been very critical' 


. of the studies he has assembled. As pointed 
out above, the major value of this book 
will be as a reference to many studies made 
on religious behavior in the United States 
and England since the opening of the twen- 
tieth century. But for a careful evaluation 
of methodology, sampling and validity of 
the studies, the reader will still find it 
advisable to consult the original research. 
Jonn J. KANE 
Head, Department of Sociology 
University of Notre Dame 


Maurice HarswacHs. The Psychology of 
Social Class. Translated by Claire Dela- 
venay. Pp. xvii 142. Glencoe, Ill: 
Free Press, 1959. $4.00. 

Maurice Halbwachs, renowned French so- 
ciologist, died in 1945 at Buchenwald, a 
tragic victim of the Nazi holocaust. One 
would like to report that the contents of 
this small volume published first in Brus- 
sels in 1938 and later in 1955 in a post- 
humous Paris edition, prior to the present 
American edition, will augment his reputa- 
tion. Regrettably, this reviewer must de- 
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clare a contrary opinion. The substance 
of the work is a series of "thin" essays 
on social-psychological tendencies alleged to 


` be characteristic of four major occupational 


groups indigenous to Western civilization: 
peasants, "entrepreneurs and bourgeosie," 
industrial workers, and what Halbwachs: 


refers to as the "lower middle or inter- : 


mediate" class composed of the subgroups 
of "artisans and small tradesmen," clerical 
workers in private industry, and “the lower 
grades of the civil service.” Some histori- 
cal trends are discussed. Documentation is ` 
sporadic and plausible but unsupported gen- 
eralizations abound. Some approach banal- 
ity. For instance, peasants are emotionally 
attached to their land, entrepreneurs are 
individualistic and competitive, lower civil 
servants are bureaucratic, dominated by 
routine, and status conscious, and so on. 
The specialist in social stratification will 
find little or nothing new in this volume, 
and others are advised to seek elsewhere 
for a more effective discussion of the topics 
considered. In short, it is difficult to 
understand why Halbwachs published these 
essays, or why they were later reissued. 

A touching tribute to the author and his 
life and work by Georges Friedmann, origi- 
nally published in 1946, has been inserted 
as a Foreword, and a Bibliography of Halb- 
wachs’ writings is appended. 

MirroN M. GORDON 
Visiting Associate Professor 
of Sociology 
Wellesley College 


Aucusr B. HOLLINGSHEAD and FREDRICK 
C. REpLiCH. Social Class and Mental 
Illness: A Community Study. Pp. ix, 
442. New York: John Wiley & Sons, 
1958. $7.50. 

The purpose of the study reported in 
this volume was to determine the relation- 
ship between mental illness and social class, 
and the bearing that the social status of a 
mentally ill person has og the kind and 
amount of treatment he receives for his 
illness. The data of the study are from 
the greater New Haven community. Most 
of the analysis presented bears on the ` 
prevalence of mental illness in the commu- 
nity during the period June 1, 1950 to 
December 1, 1950. Thus, the rates com- 
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puted reflect not only new cases developing 
during the period but old cases still under 
treatment during the period. Some inci- 
dence rates, new cases appearing during 
-the period, are presented, but the number 
of new cases in the higher social class levels 
is so small that conclusions based on them 
need to be made with great caution. This 
is unfortunate because,it means that the 
problem of greatest importance, the extent 
to which class membership generates mental 
illness, cannot be answered satisfactorily 
with the data of the study. i 

However, the data clearly permit the 
conclusion that the prevalence of mental 
illness is inversely related to class position, 
that is, the lower the class the higher the 
prevalence. For the psychoses, the preva- 
lence is much greater in the lower classes 
than in the middle and upper classes. To a 
marked extent the greater prevalence ‘of 
psychoses in the lower classes is due to the 
fact that they tend to remain in treatment 
or custodial care for much longer periods 
than do higher status patients. But even 
when this factor is taken into account, the 
contention that psychoses rates are higher 
for persons of lower social status than for 
those of higher status is supported by the 
data. When the neuroses are considered 
separately, the prevalence of treated neu- 
roses is higher for the upper than the lower 
classes. However, this may only be a re- 
flection of the fact that a higher proportion 
of upper-class than lower-class neurotics 
ordinarily seek treatment. ` 

On the second purpose of the study, it 
is clear from the data that there is a close 
relationship between the patient's social 
class and the treatment he receives. In 
general, upper-class patients receive psycho- 
therapeutic treatment while lower-class pa- 
tients are treated by means of organic 
therapies. Moreover, lower-class psychotic 
patients tend to remain in treatment or 
custodial care for much longer periods 
than do patientg of higher status. The need 
for more effective treatment of lower-class 
patients is thought by the authors to be 
one of the serious challenges facing psy- 
chiatry today. 

Despite methodological limitations of the 
study, this book provides the most compre- 
hensive knowledge about the relationship 


` available. 
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between social class and mental illness yet 
It merits the careful attention 
of. all practitioners in the field of mental 
health as well as students of social be- 
havior. 
` WiLLiAM H. SEWELL 
Center for Advanced Study in the 
Behavioral Sciences 
Stanford, California 


Donatp J. Bocuse. The Population of the 
United States. Pp. xix, 873. Glencoe, 
Ill: Free Press, 1959; $17.50. 

'This is perhaps the most comprehensive 
book ever written on population problems 
and trends in the United States. Some at- 
tention is given to earlier periods, but the 
chief emphasis is on trends since 1940. 
'This concentration on recent changes has 
advantages, but the book appears on the 
eve of the 1960 census, and its value as 
a current reference will soon be greatly 
reduced. 

After discussing the growth and distribu- 
tion of the population, the author describes 
various types of composition: color, nativ- 
ity, sex, age, occupation, industry, income, 


‘and religion. He devotes several chapters 


to the components of population change, 
fertility, mortality, and migration, and con- 
cludes the book with brief descriptions of 
the demography of Alaska and Hawaii and 
a discussion of the implications of future 
population trends. The chapter on fertility, 
contributed by Wilson H. Grabill, is the 
only one not written by Bogue. 

Having used some of the materials in 
this book in his classes at the University 
of Chicago, the author apparently tries in 
part to meet the needs of teachers and 
professional demographers. However, the 
author emphasizes that an important pur- 
pose of this book is to tell the intelligent 
Jayman about the practical importance and 
varied ramifications of population trends. 
Having rubbed elbows with regional and 
city planners, the author has the gift of 
putting technical things into the business 
man's language, and he uses it. 

Being a sociologist as well as a dem- 
ographer, the author is perhaps most deeply 
concerned about the impact of demographic 
changes on social problems. To city fathers 
and social workers he may give some en- 
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lightenment but not satisfaction when he 
says “the nation can look forward to a 
50 per cent increase in the number of 
juvenile delinquents in the twelve years 
from 1958 to 1970, simply on the basis of 
the increased number of children who will 
be living at the ages when delinquency 
occurs. Actually the great urbanization 
movement that has brought many thou- 


sands of Negro youngsters into a strange ' 


and disorganizing environment may result 
in an even greater increase" (p. 787). 

In a volume the size of the present one, 
some errors, typographical or otherwise, are 
almost inevitable. The couples in the In- 
dianapolis Study were erroneously described 
as having been married between 1920 and 
1929 instead of 1927 and 1929 (p. 312). 
Of much more consequence is an error in 
the "billion" column of a set of world 
population figures. Thus, in a small table 
(p. 788), the estimated world population 
for 1950 appears as 1,497 million instead of 
2,497 million. A regrettable error in the 
other direction is the appearance of the 
term “millions” instead of the correct term 
“thousands” at the head of the columns 
of a table giving projected populations for 
1960 and 1970 for the United States and 
other countries (p. 790). 

In view of the recent public interest in 
population and birth control, the author’s 
efforts to write for the laymen may bear 
fruit. In the reviewer’s judgment, however, 
the book will find-its main use and value 
in college libraries and classrooms rather 
than the meeting places of book clubs or 
on the desks of the organization men. 

i CLypE V. Kiser 

Technical Staff 

Milbank Memorial Fund 


RONALD FREEDMAN, PAscAL K. WHELPTON, 
. and ARTHUR A. CAMPBELL, Family Plan- 
ning, Sterility and Population Growth. 
Pp. xi, 515. New York: McGraw-Hill 

Book Company, 1959. $9.50. 

The research so lucidly reported in this 
book is a major substantive contribution 
to our knowledge of the social-demographic 
characteristics of the American population. 
A national probability sample, 2,713 mar- 
ried white women aged 18 to 39, was sur- 
veyed in 1955 with a variety of objectives. 


„consideration. 
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‘Ultimately, one purpose is to improve 


population forecasts by securing American 
women’s own estimates of their future fer- 
tility. In one sense this protects the au- 
thors. Should their. foreeasts be in error 
the responsibility lies with the respondents’ 
deviations from expected behavior. The 
data on expected fertility are, artfully woven 
into the “component-cohort” technique of 
projection and, at the end of the report, 
estimates of the population by age and sex 
are provided for the rest of this century. 

Even should these forecasts go awry, the 
other equally important accomplishments 
of this research will survive. One primary 
objective was to secure estimates of pa- 
rameters not previously known on a nation- 
wide basis, relating to such characteristics 
as sterility, fertility rates by religion, the 
practice of contraception including methods 
used, attitudes toward family planning, and 
fertility-planning success. It is inevitable 
that this book will be the authoritative 
source of such bound-to-be quoted findings 
as: one third of all American couples have 
fecundity impairments; one tenth cannot 
have children in the future; voluntary 
childlessness has all but vanished from the 
American scene; fertility planning is wide- 
spread, and so forth. 

In addition to the population forecasts 
of practical importance and the point esti- 
mates of scientific interest produced by this 
research, the reader is also led through a 
limited but detailed analysis of differential 
fertility. The upshot of the analysis is a 


‘corroboration of other research: Americans 


are becoming increasingly homogeneous in 
their fertility behavior as well as in other 
respects. Traditional factors such as socio- 
economic and rural-urban factors no longer 
differentiate fertility as they once did, 
Aside from participation of women in the 
labor force, only religious affiliation seems 
to make a difference. But even here, the 
higher fertility of Catholics is a relative 
The large majority of all 
wives expect two, three, or four children. 
The implication for understanding the -post- 
war “baby boom” that is still very much 
with us is that a rise in completed family 
size to an estimated completed average of 
3.0 children for women born during 1931- 
35 is being accomplished by shifts within 
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the 2 to 4 range as well as the diminution of 
smaller sized families but not by a return 
to the large families of earlier years. Some 
evidence is mounting, however, that five- 
child families are becoming more prevalent 
and within a few more years the propor- 
tions with six children will probably also 
increase. If this happens the definition of 
“large” families may be problematic. 

'The authors also include a very sophisti- 
cated analysis of the effects on period rates 
of sbifts in the patterns of child-spacing. 
On the whole, this volume embodies the 
most refined empirical techniques of popu- 
lation forecasting. 

Professors Freedman, Whelpton, and 
Campbell are to be heartily congratulated 
for their work. It is good news indeed to 
learn that another survey of a similar 
sample will be conducted in 1960, five years 
after the first. 

CHARLES F. WESTOFF 

Associate Professor of Sociology 

New York University l 


Eri GiwzsERG and others. The Ineffective 
Soldier, Vol. I: The Lost Divisions. 
Lessons for Management and the Nation. 
Pp.xx,225. New York: Columbia Uni- 
versity Press, 1959. $6.00. 

Eri GiNzBERG and others. The Ineffective 
Soldier, Vol. I1: Breakdown and Recov- 
ery. Lessons for Management and the 
Nation. Pp. xvii, 284. New York: Co- 
lumbia University Press, 1959. $6.00. 

Ext Guvzpere and others. The Ineffective 
Soldier, Vol. HI: Patterns of Perform- 
ance. Lessons for Management and the 
Nation. Pp. xix, 340. New York: Co- 
lumbia University Press, 1959. $6.00. 


These three volumes comprise a compre- 
hensive review and evaluation of the man- 
power selection and assignment procedures 
of the ground and air forces during World 
War II. They are the final reports of the 
“Conservation of Human Resources” proj- 
ect established at Columbia University 
under the directorship of Dr. Eli Ginzberg 
and represent the results of an elaborate 
research program carried out from 1950 to 
1958 by a team of specialists representing 
psychiatry, personnel research, social psy- 
chology, history, and statistics. 
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While the study covers ground well 
known to specialists, it is of importance 
because it supplies definitive documenta- 
tion. The major conclusion is that psychi- 
atric screening did not operate effectively 
to meet the personnel requirements of the 
armed forces in World War II. The armed 
forces sought to develop a procedure which 
would eliminate ineffective soldiers and 
thereby facilitate the efficiency of combat 
units. Screening for ineffective soldiers, 
those who suffered psychological disabilities, 
illiteracy, and general inaptitude, employed 
the stringent criterion that all recruits 
should be potentially combat soldiers. In 
addition, the manpower planners operated 
as if the sources of manpower were un- 
limited and only later in the war modified 
their requirements. 

As a result, many persons were excluded 
from military service, even though there 
would have been suitable occupational spe- 
cialties for them within the military estab- 
lishment. The screening system was de- 
fective because of shortages of trained 
personnel, pressure of the crisis, and lack 
of clarity of standards. With the exception 
of screening psychotics, the psychologi- 
cal standards were unable to distinguish 
between those who would and those who 
would not perform effectively in combat. 

The authors seek to demonstrate that 
such screening procedures have inherent 
limitations for the military establishment 
and for industrial organizations. They 
argue that the effectiveness of a soldier is 
a function of his psychological predisposi- 
tions, environmental stress, and the prac- 
tices of management. Since psychological 
screening only measures one dimension, and 
this incompletely, it is at best a partial 
approach. Instead, they emphasize the 
need for training, placement, and organiza- 
tional practices which will maximize the 
effectiveness of borderline personnel. This 
study is another example, and clearly the 
most comprehensive, in the growing body 
of literature which seeks to place psychi- 
atric and psychological testing in its proper 
perspective as a device of administrative 
management. 

Morris JaNowrirz 

Professor of Sociology 

University of Michigan 


WHY DO MEN 
ENTER THE MINISTRY? 


Sociologists, psychologists, psychiatrists and 
theologians contributed to a national conference 
on this question. Under a grant from Lilly 
Endowment, the Southern Baptist Seminary 
was host to specialists in motivation from every 
phase of Protestantism. 


The papers of the conference are available 
in one volume: 


Unconscious Motivation for the Ministry 
by GorrHaRD Boorng, M.D., New York City 
Discussant: ROBERT LESLIE, PH.D., Pacific 

School of Religion ` 


Henry Qurius, Tu.M., Austin Presby- 
terian Seminary 


"The Layman's Understanding of the 
Ministry 
by Sam Brizzanp, PH.D., Princeton University 
Discussant: PauL TIRION, M.A., Lancaster 
Theological Seminary i 


Tom BENNETT, PH.D., National Y.M.C.A. 


The Protestant Concept of Motivation 
by WiNrHRoP Hupson, PH.D., Colgate- 
Rochester Divinity School 


Discussant: ALLEN MILLER, Pu.D., Eden 
Theological Seminary 


Motivation for the Ministry Among 
Mountain Preachers 


by J. C. Pres, Asheville, N. C. 


Discussant: PauL SOUTHERN, Tu.D., Abi- 
lene Christian College 


Christian Prophets and Mysties in His- 
tory and Today 


by C. F. Mipetrort, M.D., Gundersen Clinic 


Discussant; Cari MicHALSON, PH.D., Drew 
University 


The Influence of Denominational Ap- 
peals Upon Motivation for the 
Ministry 

by Murray Lererer, PH.D., Garrett Biblical 
Institute 


Discussant: ALLEN Graves, Tu.D., Southern 
Baptist Seminary 


Theological, Sociological and Psycho- 


logical Analyses of the Conference . 


PAUL Irion Tom BENNETT 
Hosart Mowrer, Pu.D., University of Illinois 


Summary 


SAMUEL SouTHARD, TH.D., Southern Baptist - 


Seminary 


Make checks ($3.00) payable to 
‘Motivation for the Ministry 
Box 458 
Southern Baptist Theological Seminary 
Louisville 6, Kentucky 
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Important 


new books fromi 
RUTGERS `` 


WHITE AND 
COLOURED: 


The Behavior of British People 
Towards Coloured Immigrants 


by Michael Banton 


*Invaluable for Americans interested in 
the race problem. The crosslights 
between the British and stateside 
‘Coloured’ difficulties illuminate the 
inadequacies of over-emotional ap- ` 
proaches to both. Whites should read 
it thoughtfully, and so should Negroes.” 
—J.C. Furnas Notes, index $4.00 


THEIR BROTHERS’ 
KEEPERS: | 


Moral Stewardship in the 
United States 1800-1865 


by Clifford S. Griffin 


An account of the sweeping crusade 
which led to such organizations as the 
Home Missionary Society and the 
American Bible Society. “A readable 
and scholarly account of the main 
moral and ‘benevolent’ social move- 
ments in the U. S. which maintained the 
moral structure and generated positive 
reconstruction of this natio.” —PITIRIM 
A. SonokiN Notes, bibliography, index 
$6.00 


RUTGERS UNIVERSITY 
PRESS 


' New Brunswick, New Jersey 


Kindly mention Tus Annars when writing to advertisers — , 
. 
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SOCIOLOGY TODAY 


Problems and Prospects 


Edited by: Roperr K. Merron, LeoNAnp S. Broom, LEONARD S. COTTRELL, Jn. 
With contributions by the editors and 27 other distinguished authorities 


- - "There is something for nearly everyone here. It is nol a short cul to 
sociological knowledge, but. it is clearly the best available source for knowledge 
aboui sociology as a science in the making."  Frovp N. House, American 
Journal of Sociology. 


... "An impressively high standard of performance... . Ii will serve as a 
guide io forthcoming developments in theory, research, methodology and the 
sharpening specializations of sociology." Wrtiman J. Wanner, Annals of 
‘the American Academy of Political and Social Science. 


623 pages, $7.50 
(SPECIAL price to members of the Assn. $5.95) 
Published for the 


AMERICAN SOCIOLOGICAL ASSOCIATION 
by BASIC BOOKS Publishers, 


59 Fourth Ave., New York 3, N. Y. 





Scandinavian Review of Sociology 


Acta Sociologica Skandinavische Zeitschrift für Soziologie 


Revue Scandinave de Sociologie 


Published in January, 1960: $ Vol. 4, fasc. 3 


Vilhelm Aubert and Harrison White: Sleep: A Sociological In- 
terpretation. II. 

Yrjö Littunen: Deviance and Passivity in. Radio Listener Groups. 

C. Arnold Andersen: Social Class as a Factor in the Assimilation 
of Women into Higher Education. 


Thomas D. Eliot: A Century's Contrasts in Designs for Living 
Family Studies in a Habitat Area. 


Book Announcements. 


In coming issues: 
Torben Agersnap and Erik Johnsen: Decision Game: A New Tool’ for Group 
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RosERT K. Merton, Georce G. READER 
and Patricia L. KENDALL (Eds.). The 
Student-Physician: Introductory Studies 
in the Sociology of Medical Education, 
(A report from the Bureau of Applied 
Social Research, Columbia University.) 
Pp. xii, 360. Cambridge, Mass.: Har- 
vard University Press for The Common- 
wealth Fund, 1957. No price. 

One of the outstanding developments in 
Western civilization is the rise of medicine 
to the stature of a major social institution. 
Psychoanalysis and wonder drugs, victories 
over infant mortality, the continuously pub- 
licized fight against cancer, regular check- 
ups, and general concern with nutrition 
have increased the status of the physicians 
far beyond the status of the lawyers, min- 
isters, and teachers. The specific ways in 
which physicians feel, think, and act, there- 
fore, have become attributes of one of the 
most interesting subcultures in our society. 

The book under review is a preliminary 
report on a research program which is ex- 
amining the ways in which medical schools 
in this country change the viewpoint of 
their students toward self, the profession 
of medicine, and toward other persons in 
society, altering their views from those 
held by laymen interested in becoming doc- 
tors to those of certified physicians. In 
accordance with the book’s character as a 
preliminary report, those parts which set 
the framework of the research program 
in theoretical and historical terms are much 
more rewarding to the reader than the indi- 
vidual chapters reporting on various facets 
of the concrete research program. Mer- 
ton’s introductory chapter entitled “Some 
Preliminaries to a Sociology of Medical 
Education” is an important contribution 
which all interested in medicine as a social 
institution should read. This chapter clari- 
fies the essential position of the study to 
the effect that “learning and performance 
vary not only as the individual qualities of 
students vary, but also as their social envi- 
ronments vary, with their distinctive cli- 
mates of value and their distinctive organi- 
zation of relations among students, between 
students and faculty, and between students 
and patients” (p. 63). 

For persons. more specifically interested 
in medical education, Reader’s report on 
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“The Cornell Comprehensive Care and 
Teaching Program” will prove equally inter- 
esting. He describes a shift in medical 
education away from emphasis on medical 
knowledge as such to an approach in which 
“the patient as a person is considered the 
appropriate focus of medical care and 
teaching,” and in which “the student is 
recognized as coequal in many respects with 
the teacher in the learning process” (p. 93). 

The remainder of the book, approxi- 
mately 250 pages, seems to be intended for 
researcher and scholars in the sociology of 
the professions and is devoted to reports 
on such phenomena as “The Decision to 
Study Medicine,” “Some Comparisons of 
Entrants to Medical and Law School,” 
“Tendencies Toward Specialization in 
Medical Training,” “The Development of 
a Professional Self-Image,” “Preferences for 
Types of Patients,” “Training for Uncer- 
tainty,” and two reports on specific research 
problems encountered in “assessing an edu- 
cational innovation.” These reports vary 
in quality and appeal to interest. They 
are, however, of importance from a meth- 
odological point of view and deserve the 
attention of the research specialist. Al- 
though it does not promise more than it 
keeps, and in spite of some significant con- 
tributions, unfortunately the book leaves 
the reader with a definite sense of dissatis- 
faction. It starts with the roar of two 
basic papers and ends in the whimper of 
yet unfinished research. Probably the re- 
ports to follow will correct this impression. 

OTTO POLLAK 
Professor of Sociology 
University of Pennsylvania 


ALrreD J. Kann (Ed.). Issues in Ameri- 
can Social Work. Pp. xii, 354. New 
York; Columbia University Press, 1959. 
$5.00. 


The twelve contributors to this book of 
essays are intellectuals in social-work teach- 
ing, planning, and practice. They are 
authors of books and are recognized au- 
thorities. Nevertheless, most of them dis- 
play the usual social-work reliance on “au- 
thority" in the form of footnotes to arrays 
of articles which in their turn, this reviewer 
seems to recall, footnoted much the same 
literature. Still these essays will interest 
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social work leaders and can be read by 
graduate students in the field with profit. 
Although similar in most respects to articles 
in Social Casework, Social Service Review, 
and Social Work, these essays more often 
peal a discordant note of discontent over 
the graveyard of old themes. 

The adequaty of the social work pro- 
fession to accomplish its tasks comes 
sharply into question when one reads the 
following evaluations: While only a social- 
work master’s degree has been needed for 
membership in the field’s national associa- 
tion, says one writer, “the majority of per- 
sons in social work positions were thereby 
[1955] shut out of membership.” Henry 
J. Meyer of the University of Michigan 
charges that “the knowledge base for social 
work has hardly been identified,” nor are 
there “clear descriptions of the technical 
competence that social workers may pos- 
sess.” Furthermore, “it seems likely, but it 
is not yet demonstrated, that trained social 
workers have greater skill in counseling, 
in working with groups and with commu- 
nities, than persons of equivalent experi- 
ence but less training.” Moreover, “what 
social workers do has not yet been objec- 
tively described.” Alfred Kadushin judges 
that there has been no systematic attempt 
to validate the part of the knowledge base 
of this field that comes from social work 
itself. “Facts” have derived from reitera- 
tion. He wants intensified research activ- 
ity. Bertram M. Beck desires social work 
to be an agent of social change and a force. 
Unfortunately, “goals must be defined be- 
fore we know how they may be attained.” 

In spite of these presumably educated 
judgments, the editor wants social work’s 
function in the modern world broadened to 
include service to the normal as well as to 
the disadvantaged, thus planning the better 
life for all, while retaining a concern with 
pathology and social disorganization. Na- 
than E. Cohen finds the latter an attribute 
of our communities which needs to be “re- 
versed.” Dr. Kahn counts on social work 
to humanize our superurban society and do 
many other things. “How much of this 
is possible?” he asks. 

It is strange, Samuel Mencher says, that 
with all our leisure the field of social wel- 
fare “has not moved toward enriching 
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rather than restricting the possibilities for 
voluntary effort." He hopes that volun- 
teers will appear to serve government agen- 
cies with dedication. The need for this 
derives from his conviction that public 
demand for impartial and: impersonal serv- 
ice finds its ultimate fulfillment in a demo- 
cratic society through government services. 
Private bodies, it is alleged, are identified 
with particular elements or interests in a 
community and cannot give the public 
* ‘classless justice’ " (p. 226). This gener- 
alization about such groups as American 
National Red Cross, Salvation Army, 
Catholic ‘Social Service, and both Jewish 
and Protestant bodies oppresses this re- 
viewer. ‘Certainly it leaves much to be 
desired. Grass Roots Private Welfare 
(New York University Press, 1958) con- 
vincingly conveys a contrary orientation. 
Mencher's essay is on the whole, however, 
a knowledgeable one. 

Dr. Kahn judges that "there are neëdi 
to be met, services to be created, vital 
functions to be filled,” and he finds evi- 
dence that social work can meet “the 
challenge.” One wishes these hardworking 
and dedicated people well. At the same 
time, it is reassuring that educators, physi- 
cians, attorneys, ministers, talented volun- 
teers, and experts in many fields continue to 
shoulder partial responsibility for the wel- 
fare of American society. 

Vaucun D. BORNET 

The RAND Corporation 

Santa Monica, California 


Davrm Dresster. Practice and Theory of 
Probation and Parole. Pp. ix, 252., New 
York: Columbia University Press, 1959. 
$6.00. 

A 1951 book by Dr. Dressler entitled 
Probation and Parole set the stage for the 
volume under review. It is, however, not 
conceived of as a second edition but as a 
new book. The earlier volume “. . . was 
intended as a rationale of the field and not 
as a textbook. . . . [present volume] is 
not a rewrite of the earlier book. It is 
planned as a text for college courses in 
probation and parole” (Preface, p. vii). 

The author’s explanation tells a good part 
of the story. Despite general similarity of 
format, style, and page length, the 1959 
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volume really is a new book. There are 
17 chapters in all, not counting the Preface 
and an extensive 12-page Index. Valuable 
materiali and sensible points of view are 
presented in a number of chapters carrying 
self-explanatory titles such as, “Etiological 
Factors in Delinquency and Crime," “In- 
vestigation in Probation and Parole," “The 
Helping Process," “Ways of Helping," 
*Newer Directions in Treatment," and so 


on. Designed as a textbook, the book ` 


under review gives more attention than its 
predecessor did to the historical origins and 
vicissitudes in the development of probation 
and parole as operational procedures. Ex- 
amples and illustrations in the form of 
anecdotal case-history material constitute 
a principal methódological device and are 
relied on for substantiation of assertions 
made more often than systematic examina- 
tion of data from the more important sci- 
entific research studies having some bearing 
on the field. 

Dr. Dressler writes from the standpoint 
of a social worker, not that of a sociologist, 
or of a research criminologist. 
tion is given to the large areas of crimi- 
nality that flow from the conflict of inter- 
ests in the community at large. Similarly, 
the role of politics and of politicians in the 
operation of parole and probation practice 
is largely ignored. Disenchanting negative 
aspects of these practices and their impli- 
cations tend to be overlooked or rational- 
ized as due to inadequate support and poor 
public relations. 

The discussion seeks rather to stress the 
positive, constructive aspects of probation 
and parole as “helping services.” In view 
of this approach, the book tends to take 
on more the character of a field manual 
seeking to bolster the morale of “in-service” 
agents rather than the character of custom- 
ary textbook presentation of materials on 
all major issues, pro and con, as a basis 
for serious thought on the part of interested 
students. The emphasis, presumably, flows 
from the author’s many years of experience 
as agent or supervisor directly involved 
with field problems in this area of cor- 
rectional work. 

In a field often characterized by doc- 
trinaire interpretations, Dr. Dressler’s sen- 
sible, well-grounded, middle-of-the-road, 
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position should be welcomed by practition- 
ers and laymen alike. His book is a valu- 
able addition to the literature in the field. 
GEORGE B. Vorp 
Professor of Sociology f 
University of Minnesota 


JoHN FAYERWEATHER. . The Executive 
Overseas: Administrative Attitudes and 
Relationships in a Foreign Culture. Pp. 
xi, 195. Syracuse, N. Y.: Syracuse Uni- 
versity Press, 1959. $4.00. 


Driven by the needs of American world 
interests, students of business and econom- 
ics are undertaking the analysis of complex 
cultures, a task anthropologists have tried 
to avoid. It means that literature on na- 
tional character and personality types is 
being created by men who in this field are 
amateurs rather than by the most experi- 
enced professionals. But, as illustrated by 
John Fayerweather's book, this new litera- 
ture is valuable and provocative, perhaps 
sufficiently so to set anthropologists to work 
checking the hypotheses. 

Professor Fayerweather collected data on 
attitudes and behavior from forty-five inter- 
views with local and United States execu- 
tives in Mexico and tested the resulting 
hypotheses by an intimate four-month 
study of six United States and ten Mexican 
executives. Checks were made on some 
comparable data from India and Europe 
to note similarities and differences. Pro- 
fessor Fayerweather's considerable experi- 
ence with foreign cultures made him an 
unusually acute observer. 

The research points to two polar types 
of personality: the individualistic and the 
group-oriented. A man of the individual- 
istic type in pursuing activities deemed 
essential to his success “walls himself off 
as much as possible from those around 
him.” He sees his subordinates and peers 
as dangerous competitors, his superiors as 
men whose favor must be won by pleasing 
them. The group-oriented type has a feel- 
ing of union with those around him. His 
satisfactions are to a considerable extent 
achieved “in being part of-a team.” He 
expects to argue freely and equally with 
superiors. Mexican executives, and those 
of other less developed countries, tend to 
have personalities of the individualistic 
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type, United States executives to be group- 
oriented. 

The book is a skillful analysis of why 
the individualistic type has come to pre- 
vail in Mexican culture, and how group- 
oriented executives should deal with this 
type. There is also good discussion of how 
differing value systems affect behavior. For 
. example, while Mexicans are not opposed 
to following plans, being on time, or ob- 
serving other aspects of industrial disci- 
pline, they put a higher value on the ex- 
pression of personal inclinations and the 
maintenance of personal relationships. 
Consequently a mandatory plan may be 
ignored in favor of some more personally 
appealing course of action. 

For what it purports to be I have no 
criticisms worth noting in a brief review of 
this well-developed study. I merely want 
to warn the reader that while Professor 
Fayerweather writes with a persuasive con- 
fidence that makes his observations seem 
reasonable and true, more specialized study 
of personality by psychologists may make 
the present conceptual schemes seem crude 
and inaccurate. As Professor Fayerweather 
admits almost no one is a pure type, and 
whether his are the most useful polarities 
for analytical purposes is not certain. Simi- 
lady whether short-run changes in adult 
environment can do much to alter basic 
personality types needs further proof. But 
in the meantime psychologists and anthro- 
pologists as well as business men should 
read this small book. MS 
: THOMAS C. COCHRAN 

Professor of History 

University of Pennsylvania 


Patrick MécCauLEY and Epwarp D. BALL 
(Eds.). Southern Schools: Progress and 
Problems. Pp. vii, 174. Nashville, 
Tenn.: Southern Education Reporting 
Service, 1959. $4.75. 

The problems, of desegregation in the 
public schools of seventeen Southern and 
border states have provoked one of the 
most bitter controversies of this era. Acts 
of violence in*some cities have understand- 
ably provided headlines for newspapers in 

‘the United States and most other parts of 

the world. This report focuses attention 

upon “other important developments: not 
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sensational, fast-breaking headlines but 
nonetheless dramatic” (p. vii). Like other 
reports of the Southern Education Report- 
ing Service, this one does not go into the 
pros and cons of desegregation. This re- 
viewer regrets that it does not discuss 
recent federal court decisions. The first 
section, written for the Jayman by veteran 


.newspaper men, analyzes Population, En- 


rollment and Attendance, Expenditures, 
Personnel, Transportation, Buildings and 
Equipment, and Special Services. The sec- 
ond section consists of seventy-seven sta- 
tistical tables for the scholar and educator, 
gathered and analyzed by competent edu- 
cators. The project was financed by the 
Fund for the Advancement of Education. 
The Introduction, “Great Leap Forward,” 
indicates the optimistic theme. This leap 
is “transforming all the old patterns, rais- 


‘ing scholastic and physical standards, re- 


warding teachers, erecting new buildings, 
equipping them with libraries, lunchrooms 
and laboratories of the latest design, experi- 
menting with advanced techniques in teach- 
ing, and most important, finding the money 
for still more such projects” (p. 1). One 
reason for this transformation is the belief 
of some Southerners that, if Negro schools 
were made really equal to white schools, 
some Negroes would bring less legal pres- 
sure to bear in favor of desegregation. On 
the other hand, even if segregated schools 
are frequently more expensive than desegre- 
gated schools, many white Southerners con- 
sider the additional expenditure well spent. 
The problem is aggravated by the fact that, 
while the South has a larger proportion of 
its population to educate than does the 
rest of the nation, it has less money with 
which to educate the students. But at the 
beginning of this century 85 per cent of 
Negroes were concentrated in the eleven 
states of the Confederagy as well as Ken- 
tucky and the Oklahoma territory. By 
1950 the proportion in the same area had 
dropped to 62.5 per cent, and it is esti- 
mated that the next census will find less 
than 60 per cent still living in the tradi- 
tionally Southern states. This reviewer, 
however, agrees with some competent dem- 
ographers, that migration of Negroes from 
the South is decelerating. Even if this is 
not true, desegregation will probably long 
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remain one of the nation's most difficult 
problems. 
Rayrorp W. LOGAN 
Professor of History 
Howard University 


Joserg S. Roucex (Ed.). Contemporary 
Sociology. Pp. xii, 1209. New York: 
Philosophical Library, 1958. $12.00. 
Judged by the prolificacy of commentary 

evoked, no period of sociology has attracted 
so much attention as the post-World War 
II era. Contemporary Sociology joins the 
series of summaries, analyses, syntheses, 
and assessments which include, within the 
last four years, such endeavors as Soci- 
ology in the United States of America (ed. 
by Zetterberg), Modern Sociological Theory 
in Continuity and Change (ed. by Becker 
and Boskoff), Review of Sociology: Analy- 
sis of a Decade (ed. by Gittler), and Soci- 
ology Today: Problems and Prospects (ed. 
by Merton, Broom, and Cottrell). Both 
the short span of time from the publication 
of the earliest to the latest one and the 
paucity of cross-references suggest strongly 
that each volume was planned, and its 
papers contributed in virtual ignorance of 
the others. 'These independent interpreta- 
tions should afford an unusual opportunity 
for compartive study of the degree of con- 
sensus on the state of recent sociology. 

With 1,176 text pages and 59 chapters 
by 44 American and 18 foreign contribu- 
tors, Contemporary Sociology is conspicu- 
ously the largest of the five treatises. Be- 
tween Zimmerman’s first chapter on trends 
in the discipline and Sorokin’s last on physi- 
calist and mechanistic approaches are the 
two basic sections of the work. 

The first part is essentially an analysis 
of American sociology in terms of specific 
fields and methods. 
on community by Owen, personality by S. 
Riemer, institutions by Hanson, family by 
Zimmerman, social control by K. Wolff, 


social organization and disorganization by 


Lenn, methodology and research by Tiry- 
akian, criminology by S. Koenig, race and 
intergroup relations by H. Smythe, politi- 
cal sociology by F. Gross, population by 
H. Doby, historical sociology by Barnes, 
social psychology by Frumkin, sociology of 
knowledge by L. Chall, urban sociology by 


It contains chapters - 
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Ravitz, human ecology and human geog- 
raphy by G. Theodorson, rural sociology 
by J. Beegle and C. Loomis, educational 
sociology by P. Smith, social psychiatry by 
Nehnevajsa, sociology of symbols, language, 
and semantics by C. R. Jones, bureaucracy 
and professions by R. Stone, economic or- 
ganization by Grigsby ahd Linden, social 
stratification by Lenski, religion by C. 
Hunt, public opinion and propaganda by 
J. Ford, military sociology by P. Walter, 
sociological aspects of psychological war- 
fare by R. Sorensen, sociometry by Nehn- 
evajsa, statistics by R. Francis, typology 
by J. McKinney and C. Loomis, role 
theory and sociodrama by J. Moreno and 
L. Zeleny, sociology and anthropology by 
Voget, sociology and social work by P. 
Smith, and sociology and American Catho- 
lics by Mundy. 

The second part presents synthetic views 
of sociological developments in a variety 
of national or regional settings abroad. It 
involves chapters on Great Britain by 
MacRae, France by Cuvillier, the Low 
Countries by Gadourek, Scandinavia by 
Boalt Carlsson, and Óste, Germany by 
König, Austria by Knoll, Spain by Arbo- 
leya, Portugal by Machado, Switzerland by 
Girod, Italy by Pellizzi, Latin America by 
Williamson, Russia, the Ukraine and Satel- 
lite Europe by Roucek, Japan by Chika- 
zawa and H. Smythe, China by M. Fried 
India by Saran, Indonesia and Southeast 
Asia by van der Kroef, Middle East by 
L. Armstrong, Israel by Bar-Joseph and 
Weintraub, Africa by C. Williams, South 
Africa by Pauw, and Canada by Elkin. 

: Roscor C. HINKLE 

Associate Professor of Sociology 

and Anthropology 
Ohio State University 


POLITICAL AND, SOCIAL 
PHILOSOPHY 


RICHARD LaPrmerre. The Freudian Ethic. 
Pp. x, 299. New York: Duell, Sloan 
and Pearce, 1959. $5.00. 

We stand thoroughly in need of a good 
sociological study of the impact of psycho- 
analysis on contemporary American cul- 
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ture; this book, however, is nothing of the 
sort. It is, in fact, an ill-tempered and 
„ill-informed pamphleteering broadside. 
One finds it hard to believe that someone 
who claims seriously to have studied 
Freud's work can write that "he was in 
all respects antagonistic to society" or that 
' "the Freudian theory of man assures us 
that no one can really be expected to be 
socially responsible" or that “to Freud... 
men of enterprise are neither villains nor 
heroes—they are neurotics." Such passages, 
and they abound, cannot be said to be part 
of scholarly discourse. 

Professor LaPierre distorts the past and 
caricatures the present. He lacks a sense 
of historical scholarship when he writes that 
medieval men of finance were "invariably 
jews" or that the Church "had for long 
discouraged all enterprises except those 
undertaken under religious auspices (e.g., 
the building of cathedrals was sanctioned, 
whereas the construction of roads, harbors, 
etc., was not)." He caricatures the present 
when he writes that “organized labor . 
has given, to a considerable extent, organi- 
zational expression to such class qualities 
as irresponsibility, lack of enterprise, and 
lack of personal self-reliance.” 

The author’s thesis is simple indeed: The 
Reformation gave birth to the emergence 
of a new ethic of enterprise, the enterpris- 
ing bourgeoisie was responsible for the 
dynamism of Western and in particular of 


American society. This ethic is now being . 


challenged by the “Freudian ethic” which 
is characterized by the absence of con- 
straints and inhibitions, a “lack of any 
rigorous system of personal-social values 
and sentiments, and complete absence of 
any sense of obligation toward others.” 

The “ethic of negation” undermines the 
sturdy virtues of the entrepreneurs. It 
threatens, in fact, to lead to the gradual 
euthanasia of the entrepreneurs and hence 
to utter depravity and decadence. The 
Freudian ethic ifisidiously destroys the fab- 
ric of American society and is largely re- 
sponsible for such nonprotestant institu- 
tions as “the permissive home,” “the pro- 
gressive school,” “the adjustment motif,” 
“the condonation of crime,” and the “politi- 
cal maternalism” of the welfare state. It 
is also, in a somewhat obscure manner, 
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held responsible for the decline in the age 
of first marriage, the rise in the birth rate, 
and the increase in divorce. “Should the 
upward trends of the past twenty years 
continue, the United States would be com- 
pletely socialized by 1975.” 

It is, of course, anyone’s privilege to look 
at the contemporary world with a jaundiced 
eye, but LaPierre’s resentment-laden as- 
sault upon a psychological school brings to 
mind Gogol’s injunction: “Don’t break the 
mirror if the mug is ugly.” 

Lewis A. Cossa 

Associate Professor of Sociology i 

Brandeis University 


KARL L. Popper. The Logic of Scientific 
Discovery. Pp. 479. New York: Basic 
Books, 1959. $7.50. 

This is the author’s translation of his 
Logik der Forschung, published in 1934. 
A well-known and respected contribution 
to logic and the philosophy of science, it 
has stimulated many scholars to either 
vigorous support or heated dissent. Many 
consider Popper’s ideas to be counter to 
the main stream of logical analysis, and 
he has initiated additional debates with his 
claims to Socratic midwifery. Those who 
know The Open Society and Its Enemies or 
The Poverty of Historicism will be gratified 
to have the logical foundations of Popper’s 
theses available in English. The original 
text is unaltered but contains many new 
Appendices; and a new book, Postscript: 
After Twenty Years, is in press with the 
author’s more recent reflections. 

Popper’s main contentions are these. 
First, that modern logicians are fallaciously 
neo-Baconian in their alleged attempt to 
convert the formalization of scientific lan- 
guage into an organon of scientific discov- 
ery. To formalize the statements in a 
scientific theory so that the path from ob- 
servations to overarching hypothetical con- 
struct is syntactically delineated is, for him, 
the-road away from empiricism and into 

“metaphysics,” “essentialism,” “post-ration- 
alism” —and in social philosophy, "'histori- 
cism." To maintain, for example, that 
Fees E mechanics is in the last analysis 


:only a particularly knotty problem for 


rational linguistic reconstruction is a pritne 
example of such procrustean projects. He 
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levels this charge most especially at Rudolf 
Carnap. 

Secondly, Popper rejects Carnap’s belief 
that there are two kinds of probability— 
relative frequency in the long run and prob- 
ability as the “degree of confirmation” or 
weight of evidence adduced to confirm 
an hypothesis. The latter, Popper insists, 
is mere neorationalism, not empiricism. 
What we need, he says, is not a mathe- 
matically inspired quasi calculation of 
“weights,” but a straightforwardly observa- 
tional criterion of “falsifiability.” No num- 
ber of supporting instances will exhaust the 
chances of finding an exception to a given 
generalization, but one such exception is 
sufficient to falsify and to disqualify any 
hypothesis which depended upon the falsi- 
fied proposition. f 

Popper’s third contention is that this 
criterion of “falsifiability” is the “principle 
of demarcation” between genuine science 
and pseudo or nonscience in both physical 
and social sciences. He has frequently 
emphasized that he was led to formulate 
this rubric while trying to evaluate the 
theories of Freud, Marx, and others. And, 
he has indeed applied it mercilessly to 
expose the “conventionalist stratagems” 
that have been used to "save" certain 
physical and social theories; especially the 
gambit of explaining exceptional instances 
by integrating them at presumably higher 
levels of explanation. 

Having thus dismissed a large portion 
of the method of inference, Popper offers 
his own formalization to establish criteria 
for “confirmability” and “corroboration” 
instead of confirmation and verification. 
But notwithstanding the intellectual disci- 
pline and boldness which he exhibits, these 
ideas are not original with him. Although 
a "falsifiability" criterion was not explicitly 
stated by Hume, it is implicit in his views 
and in many subsequent writings on the 
"testability" of scientific theories. In con- 
struing the idea of "testability" so narrowly 
as to eliminate all formulations of “falsifi- 
ability" earlier and less formalized than his 
own, Popper has done justice neither to 
the logic nor the history of science. Even 
"degree of confirmation” depends upon 
tests which in practice can always result 
in falsification. This can be found, for 
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example, in Herschel (Natural Philosophy 
[1845], p. 10); Cohen (Reason and Nature 
[1931], Ch. 3), and in Cohen and Nagel’s 
elementary text [1934]. Mach’s view of 
scientific laws as “Einschränkungen der 
Möglichkeiten” is in the same general fam- 
ily. The “falsifiability” criterion itself is 
stated by Peirce (Papers, 7.182 and 7.206). 
The general view of scientific explanation 
to which Popper has contributed and which 
is best known, probably, through the work 
of Hempel, is also found unformalized in 
Reason and Nature and in F. H. Bradley's 
Principles of Logic, a work much respected 
by Cohen. Many of Popper’s Appendices 
deal with these points, and a number of 
them are cluttered with elaborate chrono- 
logical reconstructions of conversations, 
correspondence, and discussions (as an ex- 
ample, pp. 311-317), meant to corroborate 
his originality. 

Popper does concede (pp. 206-207 and 
206n) that he now sees some arguments as 
“rationally arguable” even though not falsi- 
fiable and still “metaphysical.” Does this 
concession shift the demarcation line be- 
tween pseudo and real science? Or draw 
two lines? Into what provinces will he now 
put historical explanation, macro-econom- 
ics (especially welfare economics), and 
both historical and analytical sociology? 
Now, a triage criterion for theories is valu- 
able when confronting a genuine ideology 
—any ideology. A characteristic of ideolo- 
gies is the labyrinthine rationalization of 
“confirming” instances, according to pre- 
conceptions of relevancy and of what con- 
stitutes a social fact. Ideologists as differ- 
ent as Burke and Marx attack others’ 
“perspectives,” these criteria of relevance 
and factuality, with “confirmations” and 
“falsifications.” And, indeed, overly soft 
theories are suspect. But it is also to be 
recalled that conservatives from Burke to 
Buckley have insisted that mere mortal 
man’s myopia precludes the perspective re- 
quired for any general descriptive theories 
of society, let alone any normative deci- 
sions allegedly warranted by them. Popper 
does not explicity claim a necessary con- 
nection between his own logic of science 
and a social philosophy; but his insistence 
on a documented history of “stubbornness” 
—a commendable precaution—is hardly 
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conducive to creativity; it is rather, a mod- 
ern sophisticated warrant for the social 
status quo, not totally incompatible with 
Popper's other writings on such issues. 
. SAMUEL E. GLUCK 
Department of Philosophy 
Rutgers, The State University 


Conway ZiRkLe. Evolution, Marxian Bi- 
ology, and the Social Scene. Pp. 527. 
Philadelphia: University of Pennsylvania 
Press, 1959. $7.50. 


The present volume is unique among the 
books of the Darwin year. Proíessor Zir- 
kle, who, in addition to botanical studies, 
has written numerous works on historical 
aspects of evolution and genetics, is also 
the author of Death of a Science in Russia. 
The latter deals at length with the Lysenko 
affair and its implications for science and 
society. This study continues the analysis 
on a larger canvas and in a larger sphere. 
To indicate "the extent to which Marxian 
biology has infected our culture and our 
learned specialties, Professor Zirkle has 
selected English and American literature 
together with sociology as typical. “Marx- 
ian quackery," the more insidious since 
specialism has driven a wedge in knowl- 
edge, has become social pernicious be- 
cause of the growth of population genetics 
and its increasing complexity. The rate of 
distortion, now intensified, threatens indi- 
vidual integrity and the future of society. 

'The ascription of a special variety of 
*quackery" to Marx and to the founders 
of communism is not convincing. Marx 
and Engels were frequently unclear, and 
their unclarity was confounded by their 
double role as social theorists and political 
propagandists. Followers of the Red Prus- 
sian, however famous for perfecting the art 
of the “official line," are notorious for a 
highly pragmatic use of history including 
their own. David Joravsky (Journal of 
the History of Igeas, XX, January, 1959, 
pp. 85-104) suggests that the data are 
much more complicated than Zirkle's inter- 
pretation indicates. 

By endowing the communist line with a 
constancy it may not possess, Zirkle is 
able to establish connections between the 
“Marxian syndrome" and distortions of 
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social theory. The existence of distortions, 
conscious and unconscious, is not at issue. 
But the history of what is confusedly 
called Social Darwinism in America, for 
example; has a consérvative side. Carnegie 
and Sumner have nothing to do with Marx 
and his colleagues. And it is hard to see, 
how Lester F. Ward and James Harvey 
Robinson, two representatives of the “radi- 
cal" wing, were in any sense affianced to 
Marxian dogma. Like conclusions do not 
inexorably stem from the same premises. 
When they are assumed to do so, the re- 
sult is likely to be confusion by intellec- 
tual association. The chapters which trace 
the history of evolutionary theory and 
genetic developments are excellent sum- 
maries; those dealing with social theory 
and literary expression are not. 
BERT JAMES LOEWENBERG 
Sarah Lawrence College 


Karin Dovrinc. Road of Propaganda: 
The Semantics of Biased Communica- 
tion. Pp. 158. New York: Philosophi- 
cal Library, 1959. $4.75. 


Road of Propaganda: The Semantics of 
Biased Communication by Karin Dovring 
professes to analyze systematically the uses 
and abuses of propaganda in mass com- 
munications. It is the work of a Swedish 
scholar who is now Visiting Professor at 
the International University of Social Stud- 
ies, Pro Deo, Rome.. 

The book contains an Introduction by 
Harold D. Lasswell, Professor of Law and 
Political Science at Yale University, whose 
work in the field of propaganda analysis is 
well known. 

Dr. Lasswell lauds Dr. Dovring's book 
and says it is an important step towards 
according the recognition it deserves to a 
technique of modern social sciences. 

I cannot agree with him.  "Gobbledy- 
gook" is often referred to as the bane of 
social science. The obfuscation social sci- 
entists practice in their works is a great 
hindrance, hazard, and handicap to public 
recognition or understanding of this im- 
portant field. 

This book caps the climax. It combines 
the worse features of obfuscatory "gobble- 
dygook" with an apparent complete lack 
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Political Realism and the Crisis 
of World Polities 


By Kenneth W. Thompson 


In the past fifty years, Americans have witnessed the emergence of an ap- 
proach to international politics known as ‘‘political realism" whose leading 
proponents currently include such thinkers as Reinhold Niebuhr, Hans J. 
Morgenthau, Paul H. Nitze, George F. Kennan, Walter Lippmann, and James 
Reston. In this book, Kenneth W. Thompson traces the principles supported 
by these and other political realists and applies them to fundamental problems 
in world politics and foreign policy. He leads up to the ultimate problem, the 
conditions for peace in our era, and makes practical suggestions for a realistic 
approach that will tend to bring this goal closer. 268 pages. $5 
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The Eclipse of Community . 


By Maurice R. Stein 


A solid book that shows how American community life has changed during 
the past few decades and gives & clear picture of those factors which affect t 
ordinary people in the daily round of community living today. The'author 
examines three classic community studies written during the past half century 
to show the main trends in American community development. He then 
formulates his own theory which can be used to relate different kinds of com- 
munity studies to one another, and applies this theory to specific types of com- 
munities: slums, Bohemias, suburbia, Southern towns, and military communities. 
“The best critical and theoretical introduction I have seen to the study of the 
American community in all its ramifications. .. . A pattern-breaking as well 
as pattern-making study.”—Maz Lerner. $28 pages. $6 
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The Wage-Price Issue 


A Theoretical Analysis 
By William G. Bowen 


This first thorough and systematic analysis of the theoretical aspects of the 
wage-price issue shows how the various facets of this issue fit together, provides 
a critical appraisal of existing studies, suggests areas where additional research 
is needed, and aids in the consideration of publie policies. It considers what 
“type” of inflation is at the root of the wage-price issue and discusses in detail 
one particular model of the inflationary process—the familiar ‘‘dilemma model.” 
The book explores the questions raised by this model in the areas of wage 
determination, cost and price determination, and monetary policy; afid com- 
ments generally on the problems of affixing the "responsibility" for inflation 
and “solving” the wage-price issue. 464 pages. Illustrated. $8.60 
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Political Freedom 


The Constitutional Powers of the People 
By ALEXANDER MEIKLEJOHN 


Author of What Does America Mean?, etc. 


A distinguished educator and philosopher here amplifies his 
widely known interpretation of the First Amendment to the 
Constitution. “An important study of the most crucial single 
issue in American life today . .. nothing as important has ap- 
peared in this realm of ideas since Holmes’ dissenting opinions. 
—MAX LERNER. $3.5 


Value in Social Theory 


A Selection of Essays on Methodology 
. By GUNNAR MYRDAL 


Author,of An American Dilemma, etc. 


Edited by PAUL STREETEN. An outstanding observer clarifies 
the philosophical and political foundations of social research. 
Among the questions he asks: How is knowledge of social facts 
possible? Can we be simultaneously objective, practical, and 
idealistic? Dr. M yrdal's answers to these questions will stimu- 
late, challenge, and enlighten. $5.00 


A Century of Higher Education 


For American Women 
By MABEL NEWCOMER 


Emeritus Professor of Economics, Vassar College 


The struggle of women during the past century for equal educa- 
tional opportunities, and more important, what they have done 
and should do with those opportunities,'is the subject of this book. 
Miss Newcomer explores various critical questions: How should 
women’s education be financed? Why don’t more women go to 
college today? An eminent scholar and educator, Miss New- 
comer brings knowledge and humor to her pungent criticisms and 
suggestions. $5.00 


At your bookstore or from 
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of knowledge of the first elements in writ- 
ing English. The combination of the two 
is deflationary on a reader who tries with 
all good will to master its contents. 

Here are some representative sentences 
typical of many others. What do they 
mean? 

“When testing is possible confidence in 
recommendations increases, and people be- 
come more receptive even to new ones.” 
` "As we have already said the appeals to 


public attention must be counted first be- . 


fore the interests can be seen." “The use 
of community values for purposes of in- 
fluence can be exemplified anew in the 
case of the communicator facing his mass 
public.” 

The book has a Table of Contents which 
lists chapter headings as "The Communi- 
cation Process,” "Attention," “Interest,” 
“Influence or Understanding?”, "After- 
thought.” But nowhere has the author or 
publisher been able.to translate these head- 
ing into meanings comprehensible to the 
reader. 

Some years ago a member of the Insti- 
tute of Semantics came to see me and 
asked me to comment on a pamphlet ex- 
plaining semantics to the public. I re- 
turned it with a short note saying that I 
could not understand a word of it. 

Epwarp L. BERNAYS 

New York City 


LILLIAN PARKER WALLACE and WiLLiAM C. 
Askew (Eds.). Power, Public Opinion, 
and Diplomacy: Essays in Honor of Eber 
Malcolm Carroll by His Former Stu- 
denis. Pp. xiv, 421. Durham, N. C.: 
Duke University Press, 1959. $8.75. 


'The eleven essays in this volume, writ- 
ten "to illuminate certain aspects of the 
history of the nineteenth and twentieth 
centuries" (p. v), were inspired by the de- 
sire of the contributors to express their 
gratitude for the guidance and inspiration 
furnished fhem while working for their 


doctorates by E. Malcolm Carroll, now: 


Emeritus Professor of History at Duke 
University. 

Except for the final essay, “Two Con- 
stants in Russian Foreign Policy," the 
writers employ the method of meticulous 
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and methodical historical research to re- 
veal the foreign policy goals and maneuver- 
ings of European statesmen occupying high 
office or seeking to attain it at the expense 
of their rivals at home and their enemies 
abroad. Thus the actions, interactions, and 
motivations of strong political personalities 
playing for high stakes in a sharply com- 
petitive international struggle for power 
and prestige, are the chief concerns of the 
essayists. ; 

The principal dramatis personae in the 
first essay are Pope Pius IX and Lord 
Palmerston. The Pope, “absolute ruler of 
the oldest institution in Europe,” and the 
British Foreign Secretary, “the representa- 
tive in international affairs of Europe's old- 
est national government," became estranged 
after Pius abandoned liberalism and con- 
stitutional government. Palmerston then 
ceased his efforts to have Protestant Eng- 
land draw closer to the Holy See and 
prophesied that the papacy eventually 
would disintegrate. However, since being 
divested of the temporal power, it has been 
able to “recover its spiritual ascendancy 
and carry its religious leadership to heights 
not hitherto reached” (p. 46). 

Succeeding essays, with their minute 
probings of the political scene, make fur- 
ther contributions to a detailed understand- 
ing of European political alignments and 
rivalries in the decades before World War I 
and to the troubled aftermath from which 
World War II was to emerge. 

'The final essay offers the thesis that the 
prime factors which have determined Rus- 
sian foreign policy "from the reign of the 
first prince of Muscovy to the present time 
are .. . geography and the Russian char- 
acter” (p. 343). These “two constants” 
account for the “extreme consistency” of 
Russian policy through the centuries, what- 
ever the regime. Russian rulers, chroni- 
cally suspicious of and hostile to the West, 
asserted a “historic mission" to unite all 
the Russian people in one sovereign state. 
In the process they gathered.in many non- 
Russians as well. Likewise under commu- 
nism the Russian Empire has been further 
enlarged, and Russian domination extended 
through the medium of the so-called “peo- 
ple’s democracies” (p. 344). Now the 
"mission" is to preserve communist doc- 
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trines from corruption and disseminate 
them throughout the world. 
Frank M. RUSSELL 
Professor of Political Science, Emeritus 
University of California 
Berkeley 


James Corrs. God in Modern Philoso- 
phy. Pp. xti, 476. Chicago: Henry 
Regnery Company, 1959. ` $6.50. 

This is a study of men who have tried 
to answer the question: How can we know 
God if such knowledge is possible? And if 
it is not possible, can belief in God be de- 
fended? The survey begins with Cusanus, 
Calvin, and Bruno. Cusanus and Calvin 
have little confidence in the natural powers 
of the human mind to gain knowledge of 
God. So they point instead to faith and 
revelation. Bruno rejects revelation and 
Christian faith, claiming to know God as 
cosmic unity. 

These answers to the question are so un- 
satisfactory that they lead to the skepti- 
cism of Montaigne, Charron, Gassendi, and 
Huett. Some welcome skepticism regard- 
ing all knowledge because faith is then free 
to accept belief without hindrance from the 
claims of knowledge. 

When the idea of God is thus released 
from claims to prior systems of knowledge 
it is appropriated by Descartes, Spinoza, 
and Leibnitz to complete and give cogency 
to the comprehensive philosophical system 
developed by each. This use of the idea 
of God brings on the criticism of the em- 
piricists, Bacon, Hobbes, Locke, and Hume. 
These thinkers reduce belief in God to a 
probability defended for its moral, politi- 
cal, and other practical uses. For Hume 
even this moral utility is lacking. This 
led Bayle, Holbach, and Diderot to reject 
all belief in God but they were opposed by 
the natural theology of Wolif, Voltaire, and 
Rousseau, although these three were very 
much opposed to one another in the way 
they defended belief in God. 

All this was Very unsatisfactory to Kant 
and Hegel who came forth to “prove” by 
comprehensive systems that belief in God 
is justified, Kant by pointing to what is 
necessary to render the moral imperative 
reasonable, Hegel by identifying God with 
the dialectical movement by which the Ab- 


THE ANNALS OF THE AMERICAN ACADEMY 


solute realizes itself in human conscious- 
ness. 

Kant provided no knowledge of God, 
only justified the belief; while Hegel’s ab- 
solute swallowed up the concrete individual 
and all actual existence into the absolute 
so that the concrete individual and all 
actual things became unreal when taken in 
their own right. This led Feurbach, Marx, 
and Nietzsche to atheism and induced 
Kierkegaard to repudiate all attempts to 
know God by intellectual inquiry, even while 
he defended belief in God with passion. 

The author of this book thinks that none 
of the ways to God examined by him is 
convincing; but he claims there is a re- 
liable way to know God even though it 
has not yet been fully developed. Through- 
out the volume he hints at what this better 
way might be but does not carry it far 
enough to show the outline of it. 

Henry NELSON WIEMAN 

Visiting Professor of Philosophy 

University of Southern Illinois 

Professor Emeritus 

University of Chicago 


Purr C. Jessup and Howarp J. TAUBEN- 
FELD. Controls for Outer Space and the 
Antarctic Analogy. Pp. xi, 379. New 
York: Columbia University Press, 1959. 
$6.00. 

I mean it as a compliment—this is a 
scholarly Jules Verne. Under one cover 
we have Outer Space and the Antarctic 
Analogy. Without having been to either 
place, one can still feel—and I think “feel” 
is the right word for this forward-looking 
book—that the subject is urgently impor- 
tant and that the treatment is solid but 
imaginative. 

Essentially this is an exploration of the 
problems and opportunities of international 
control. As the authors state, the book is 
concerned with a choice of alternatives: 
will there be in these areas the ageless na- 
tional power struggles or an international 
solution? Perhaps the key pkragraph in 
the book is: “Regardless of the nature of 
the activity involved, the record makes it 
clear that some form of international or- 
ganization may readily be created and uti- 
lized when there is a conviction that it 


would serve a useful purpose. This is the 
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central point which must be kept in mind 
as one comes to look at the future of Ant- 
arctica and of outer space" (p. 116). 

Will states so decide? ‘The authors al- 
most make one think that such will happen. 

Something of a hero emerges—the co- 
operating scientist. And the well-known 
political scientists state, “It is difficult to 
assert dogmatically that national security 
would be prejudiced by seeking to secure 
international agreement on the future of 
outer space" (p. 221). 

Indeed, after reviewing joint actions in 
history, including the International Geo- 
physical Yéar, the authors are optimistic, 
in conclusion: “The experiences reviewed 
in this book show that through a long 
stretch of history states have evolved a va- 
riety of devices for co-operative and ad- 
ministrative activities whenever it seemed 
to them desirable to have a joint rather 
than a single nation regime. . . . The need 
and the incentive have never been greater 
than now. Steadily the trend on the face 
of the earth has been toward organized 
multinational action in the common inter- 
est. There will be no reversal of that 
trend as man moves on into outer space” 
(p. 282). 

But before we relax into this comfort, or 
to the “comforting air” of “limited war,” 
perhaps we should recall that some pages 
earlier (p. 269) the authors have written: 
*, . . Functionalism can be highly produc- 
tive; it can.never be what it is sometimes 
apparently intended to be, a substitute for 
a workable political solution.” 

Ricuarp H. HEINDEL 

President 

Wagner College 


REINHOLD NIEBUHR. The Structure of 
Nations and Empires: A Study of the 
Recurring Patterns and Problems of the 
Political Order in Relation to the Unique 
Problems of the Nuclear Age. Pp. xi, 
306. New York: Charles Scribner's 
Sons, 1959. $5.00. 


Dr. Niebuhr’s new book is the serious 
work of a man rightly perturbed by the 
overwhelming political problems of the nu- 
clear age and rightly skeptical of all the 
fashionable panaceas for them. It is 
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marred by a number of errors of fact, 
historical and contemporary, some trivial, 
some, for example, an overestimate of the 
role of "aid" in Soviet penetration in the 
under-developed countries rather more seri- 
ous. But none affect the basic argument. 

We must, he tells us, give up believing 
that our age is unique except in the terror 
of the weapons at its disposal. History 
has always known of empires that have 
sought to justify themselves by an assump- 
tion of unique virtue; and much of the 
core of the book treats of this phenomenon 
as it has shown itself in the ancient world, 
in medieval Europe, Byzantine and West- 
ern, and in the Islamic world. It is in the 
last of these that Dr. Niebuhr sees the 
nearest approach to the secular utopianism 
of modern Soviet communism. Medieval 
western Europe perhaps illustrates the fun- 
damental dilemma facing man who has to 
take note of both the absolute and the 
contingent. Either he may regard them 
as wholly disparate and thereby fall into 
the view that what happens in the earthly 
realm does not matter, as with some of the 
early Fathers and again in a different way 
with Luther. Or he may believe that the 
secular power can itself be wholly the in- 
strument of righteousness and end up by 
obliterating the difference between the two 
realms. 

But the failures of the medieval Empire 
and Papacy illustrate another important 
fact, the strength of the organic elements 
in human societies that contribute to the 
making of nations. What Dr. Niebuhr has 
to say about nationalism in its different 
forms is well worth saying; but his main 
point is that we in the West must also 
cease to regard our ways and views as the 
only possible ones, accept both the fact 
that we have overrated the importance of 
conscious contrivance in politics—a typi- 
cally American error.as the author sees it 
—and that we may have less to offer the 
uncommitted world than we believe. In 
other words, if we are to Make anything 


-of competitive coexistence with the Rus- 


sians which nothing short of universal de- 
struction can relieve us of—unless and 
until the Soviet system evolves internally 
into something else—it must be on a basis 
of greater modesty. 
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Some may say that Dr. Niebuhr is too 
modest on the West's behalf and too ob- 
livious of the positive values of transcend- 
ing our nationalisms not through imperial- 
ism or artificia] devices for "collective 
security" but through the building of in- 
ternational communities intermediate be- 
tween the nation-state and mankind as a 
whole. But ahyone who wishes to argue 
in this way must think as deeply about the 
problems of authority and consent in many 
different settings as Dr. Niebuhr has. 

Max BELOFF 

All Souls College 

Oxford 
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